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N CURRENT discussions of the means of increas- 
ing federal revenues to meet the financial require- 
ments of the war, too little consideration seems 

to have been given to the possibilities of an excess 

income tax applicable to individuals and partnerships. 

This tax is the counterpart of the corporation excess 
profits tax, but the two should not be confused. The 
excess income tax would avoid for the most part the 
complicated procedure required in determining in- 
vested capital. It would be primarily a war tax laid 
upon individual and partnership income in excess of 
the income received in an accepted base year, probably 

1940, or in exceptional cases, the average income of 

several pre-war years, 


Advantages of the Excess Income Tax 

\n excess income tax of this kind would have dis- 
tinct advantages. It would reach the chief source of 
inflationary spending and add substantially to the 
iederal revenues. It would conform to the principles 
of justice and equity in taxation. If reasonable ex- 
emptions and rates are provided, it would not retard 
production or interfere with other phases of the war 
etfort. 

Some Problems of War Finance 

The present war is, as everyone knows, requiring 
expenditures on a scale surpassing anything hereto- 
fore conceived. This is in the nature of modern war- 
lare, and it is true of all the countries engaged in the 
present conflict. 

In the United States, expenditures for war activities 
reached a total of nearly $26,000,000,000 for the fiscal 
year ending June 30, 1942, and they are expected for 
the fiscal year 1943 to approximate $67,000,000,000. 
I-xpenditures for ordinary purposes will, according to 
present estimates, bring the total for this year to 


$73,141 ,000,000.* 


; * Professor of Economics, Washington and Lee University, Lex- 
ington, Virginia. 
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Financing a war on this scale involves difficult 
problems. Adequate revenues must be provided with- 
out impeding the production of armaments or other 
war essentials. Civilian consumption must be re- 
directed and sharply reduced. The burden of taxation 
must be equitably distributed, and the public debt 
must not be raised to the point where it will endanger 
the financial structure of the nation. Finally, the 
disrupting influence of a rapidly rising price level 
must be avoided. 

Fortunately the serious effects of inflation are now 
widely appreciated, and extensive controls are being 
devised. Price controls cannot be made effective, 
however, unless they are supported by the power of 
the government in taxation and public finance. If 
inflation is to be avoided, government finance must 
be directed, so far as possible, to securing the needed 





1 Bulletin of the Treasury Department, June, 1942, p. 2. 
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funds in such a way as to drain off the excess spend- 
ing power created by the developments due to the 
war and to avoid enlarging unduly the volume of money 
and deposits in commercial banks. In other words, 
government revenues should be raised in as large a 
measure as practicable through taxation and non- 
inflationary loans. 


Current Revenue Requirements 

Owing to the marked expansion of business grow- 
ing directly and indirectly out of the war, the net bud- 
get receipts from existing federal taxes are expected 
to reach $16,918,000,000? for the fiscal year ending 
June 30, 1943, and adjustments in the tax system are 
now being made with a view to raising this figure to 
$25,000,000,000 or more for the coming year. This 
would seem to be the minimum that should be raised 
through taxation. Many persons think the proportion 
of tax revenues should be greater. 


In the meantime, industry is being shifted at a rapid 
rate to a wartime basis and profound changes are tak- 
ing place in the amount and distribution of the 
national income. 


Meeting War Costs from War Income 

A logical and just way to meet the demand for in- 
creased tax revenues would be to supplement the ex- 
isting taxes by the adoption of a personal excess 
income tax. 

This proposal is based upon the thought that the 
first claim of the government for revenue for war pur- 
poses lies against the increased income created by the 
war program. This increase in income is most strik- 
ing, of course, in the war industries, but it is by no 
means confined to these industries. The stimulating 
effect of the war effort extends to many phases of our 
economic life, to persons and places remote from the 
centers of war production. 

This fortuitous income is the chief source of in- 
flationary spending in wartime. The tax would fall 
upon surplus income above customary income and 
hence would be less burdensome and restrictive than 
some of the existing taxes. A tax of this kind does 
not enter into prices, and with reasonable exemptions 
and rates, it would not impede production. 


An Illustration 


In this connection it may be recalled that recent 
estimates of the national income place the figure for 
the current year as high as $117,000,000,000, as com- 
pared with $76,000,000,000 for the year 1940. With 
due allowance for changes in the price level and for 
recent progress toward full employment of labor and 
capital, it must be clear that a large part of this in- 


2 Ibid. 
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crease of $41,000,000,000 is due to increased business 
activity attributable to the war. 

Should the federal tax revenue requirements rise in 
the near future to $30,000,000,000, this sum combined 
with state and local requirements of approximately 
$9,000,000,000 would represent one-third of the na- 
tional income, but it would still leave for other uses 
a sum equal to the national income before the deduc- 
tion of taxes in 1940. 


The Need for Readjustment 

Levying taxes on the present scale, however, will 
require careful readjustment of the tax system if 
severe hardship and injustices are to be avoided. 

The past year has brought vast industrial changes 
and corresponding changes in the amount and distribu- 
tion of the national income. Incomes in many lines 
have been enormously increased. Other incomes have 
been wiped out or drastically reduced. The present 
personal income tax, highly progressive though its 
rates may be, is not sufficient to correct the inequali- 
ties created in this process. 

The tax system should be modified to meet the 
changed conditions. The burden of a tax system, like 
the burden of a soldier’s pack, depends upon its ad- 
justment no, less than the amount it 1s intended to 
produce. 


Limitations of the Corporation Excess Profits Tax 

To limit the war profits tax to Corporations alone ts 
to restrict it to a relatively small segment of the 
national income. Corporate net income normally coh- 
stitutes about 23% of the national income 
at, of course, after wages and salaries have been 
deducted. 


—arrived 


From another point of view the corporation excess 
profits tax affords a constant temptation to undue ex- 
pansion of costs, unless it is supplemented by a per- 
sonal excess income tax. The spectacular corporate 
salary increases revealed in recent investigations are 
no doubt exceptional, but there is little doubt that 
increases on a substantial scale are widespread. No 
less serious are the effects on corporate policies and 
procedure. 

The situation in this respect was recently empha- 
sized by Mr. Frank E. Seidman of Grand Rapids, 
Michigan, a tax consultant with wide experience in 
his field, in a symposium conducted by the Tax Insti 
tute and published in a volume entitled Financing the 
War. After reviewing some of the unfortunate effects 
of the excess profits tax on corporate policies, Mr. 
Seidman said: 


There is really little justification, except one of 
administrative convenience, for restricting the excess profits 
tax to incorporated business. In any event the fact that indi- 
viduals and partnerships are exempt from excess profits taxa- 


[Turn to page 558] 
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WAR... and Changes in 
The State and Federal Tax Structures 


By PAUL H. WUELLER* and MORRIS COHEN** 


S THE national all-out war effort increases in 
tempo, state legislators will be confronted with 
the unpleasant task of revising state tax systems. 

Revision and adjustment would seem to be inevitable 
because as a larger portion 
of the national income is 
diverted into wartime chan- 
nels, both state tax revenues 
and state expenditures will 
he severely affected. 

\Vith respect to revenues, 
state finances are likely to 
be adversely affected by fed- 
eral rationing and priorities. 
\Vhat this effect is likely to 
amount to in terms of dol- 
lars and cents is difficult to 
predict at this time. How- 
ever, some notion as to the 
probable magnitude may be 
gained, if it is realized that 
in the fiscal year 1938-39, 
the states obtained more 
than 61% of their total tax 
revenues! from taxes and 
fees levied against motorists, 
gasoline and motor vehicles. 
It goes without saying that 
the rationing of tires, motor 
vehicles and gasoline already 
in effect will seriously cur- 
tail state revenues from these sources as soon as 
present equipment ceases to give acceptable service. 

Minor considerations aside, the expenditure patterns 
of some states are likely to be affected by priority un- 
employment, the increased cost of carrying a given 
relief load and perhaps increased expenditures for 
public education. At the present time there would 
seem to be no reliable basis for estimating the volume 
of probable priority unemployment, simply because 
industrial readjustment possibilities are inadequately 
known and federal poligy with regard to the financing 


Department of Economics, the Pennsylvania State College. 
Research Assistant, the Pennsylvania State College. 
: ommerce Clearing House, Inc., Tax Systems, 8th edition, 1940, 


p. 315, 


51 





Paul H. Wueller 


of priority unemployment has not yet been clarified. 
Again, the cost of carrying a given relief load will 
depend in large measure upon the effectiveness of fed- 
eral control over the retail price level. And finally, 
possible increases in ex- 
penditures for public educa- 
tion may arise in consequence 
of plans * for operating the 
public schools on a year 
around basis. If these plans 
should materialize, the cur- 
rent expenditure cost of 
running the schools of the 
nation (possible and prob- 
able price level changes 
aside) may increase by ap- 
proximately one-fifth. In 
terms of dollars and cents, 
such an increase would 
amount to approximately 
$200,000,000, which is 
about 5% of state tax rev- 
enues in 1941.4 


These briefly indicated 
changes would seem _ to 
justify the inference that 
unless the war effort is 
terminated in the near 
future or the Federal Gov- 
ernment assumes all addi- 
tional costs arising in 
consequence of that effort, state legislators will have 
to face the problem of tax readjustments. 

In the light of this possibility it would seem appro- 
priate to evaluate criteria by reference to which such 
readjustments may be made, regardless of whether 
the proposed readjustment is to increase the yield of 
existing tax systems or is merely designed to take 
account of changes in the value of contemporary state 





2 The Journal of the National Education Association, Vol, 31, No. 
3, March, 1942, ‘‘Individualized Acceleration Proposed by Wartime 
Commission’, p. 72. Also, Journal, Vol. 31, No, 4, April, 1942, ‘‘San 
Francisco Wartime Resolution’’, p. 102. 

3The Advisory Committee on Education, ‘‘Report of the Com- 
mittee’, Washington, February, 1938, p. 19 et seq. Also, Parsons, 
D. L., ‘‘Public Education’’, Dun’s Review, July, 1940, p. 10. 

*Commerce Clearing House, Inc., Tax Systems, 9th edition, 1942, 
p. 320. 
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tax bases produced by the impact of the war effort 
upon the national economy. 

Among the alternatives available to states, readjust- 
ments which would take full advantage of the expand- 
ing federal tax system by the enactment of state taxes 
permitting relatively large deductions in connection 
with the determination of federal tax liability offer a 
number of attractive possibilities. 

Changes of this type—that is, the enactment of 
state taxes which give rise to state tax liabilities which 
the taxpayer may treat as deducting when determin- 
ing his federal tax liability—would facilitate the reali- 
zation of the following objectives. In the first place, 
such adjustments could be utilized to increase state 
tax yields without proportional percentage increases 
in the sum total of taxes payable by the residents of 
a given state. Second, the approach under considera- 
tion might be utilized to relieve the tax burden upon 
the recipients of Third, 


judicious use of this approach would facilitate a meas- 


relatively low incomes. 


ure of simplification and spontaneous coordination of 
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state and federal tax systems. And last, but not least, 
the employment of this method might afford the state 
legislator an opportunity to further the War effort. 

The subsequent sections of this paper are designed 
to substantiate these claims and to illustrate the prin- 
ciples involved. 

In support of the claim that utilization of the ap- 
proach under consideration makes it possible to in- 
crease state tax revenues without increasing the sum 
total of taxes payable by the residents of a given state, 
it may be observed that this contention is valid, be- 
cause: (1) some state taxes paid or payable may be 
treated as deductions for federal income tax purposes,’ 
and (2) state taxes yielding like amounts of state tax 
revenue do not necessarily give rise to deductions of 
like magnitude. 

The following tables were constructed with a view 
of showing (1) differences in volume of deductions 
generated by taxes yielding approximately like 
amounts in state tax revenue, and (2) the quantitative 
significance of these differences. 


Estimated Average Personal Income, Retail Sales, Intangibles and Real Estate Taxes 


Payable by Differently Circumstanced Taxpayers 








———————-T ax payers—————_ 
Income Class 





Estimated Average 


— ~ -—Estimated Average State Tax Payable— 





— Ratios: Estimated State Tax — 
Payable to Average Income 























































































Unmarried, 


Real Real 

($000) Number Income Income Sales Intangibles Estate Income Sales Intangibles Estat 

(1) (2) (3) (4) (5) (6) (7) (8) (9) (10) (11) 

5-1.5* $ 5,558,282 $ 911 $ 281 $ 8.12 $ 11.00 0.3% 0.9% 1.2% 
2-15 14,824,179 954 7.41 9.87 0.8 1.0 
1.5-2.5* 1,439,282 1,894 20.06 | 2 re 18.29 im iJ 1.0 
ee Tt: 6,705,255 1,897 19.34 oe 17.22 1.0 0.9 
25-5 3,293,743 3,233 25.52 39.53 § gees 26.14 0.8 1.2 1.0% 0.8 
5.0-10 471,171 6,729 107.00 51.00 159.00 64.00 1.6 0.8 2.4 1.0 
10.0-25 178,446 14,792 465.00 98.00 588.00 118.00 31 0.7 4.0 0.8 
25.0-50 38,948 33,877 1,989.00 192.00 1,920.00 221.00 5.9 0.6 5.7 0.7 
50.0-100 12,318 66,915 5,425.00 328.00 4,831.00 305.00 8.1 0.5 a2 0.5 
100.0-150 2,318 119,993 11,704.00 497.00 19,698.00 409.00 9.8 0.4 8.1 0.3 
150.0-300 1,358 200,828 21,610.00 707.00 19,256.00 521.00 10.8 0.4 9.6 0.3 
300.0-500 312 376,529 44,276.00 1,004.00 38,112.00 482.00 11.8 0.3 10.1 0.1 
500.0-1,000 162 706,167 88,673.00 1,317.00 77,012.00 1,086.00 12.6 0.2 10.9 0.2 

1,000 and over 49 1,743,184 232,261.00 1,107.00 175,453.00 689.00 133 0.1 10.1 Less than 


0.05 
















































































































































































Legend: In brief the above table has been constructed as follows: 
Estimated Number of Taxpayers, (Col. 2) has been obtained from 
National Resources Committee, ‘‘Consumer Incomes in the United 
States’’, Washington, August, 1938, for all incomes below $5,000 and 
from Statistics of Income for all incomes in excess of $5,000. Both 
sets of data are for the year 1937 which was characterized by 
higher income levels than any other year after 1929 and prior to 
Lend-Lease. It may be noted that the concepts underlying the two 
sets of income data are not identical. However, it is believed that 
lack of strict comparability is of no consequence in connection with 
the matters under discussion. Taxpayer’s Average Income, (Col. 3) 
has been calculated by dividing total income accruing to a given 
income class as reported by the above indicated sources by Esti- 
mated Number of Taxpayers (Col, 2). The columns Estimated Aver- 
age State Taxes Payable, (Cols. 4-7 inclusive) have been calculated 
as follows: Col. 4 has been computed by assuming state personal 
net income taxes imposed upon differently circumstanced taxpayers 
(Col, 3) at 17.6% of the federal income tax rates as provided by the 
Revenue Act of 1941, Col. 5 has been caleulated by assuming the 
imposition of state retail sales taxes at the rate of 2.13% upon 
the sales at retail of all tangible personal property except food, 
gasoline and alcoholic beverages. The retail expenditures of dif- 
ferently circumstanced taxpayers have been obtained from National 








Resources Committee, ‘‘Consumer Expenditures in the United 
States’’, Washington, 1939, for taxpayers with incomes below $5,000. 
For taxpayers with incomes in excess of $5,000, retail expenditures 
for the taxed items have been estimated by extrapolating the in- 
come-expenditure function for taxpayers in the lower income classes. 
Col. 6 has been calculated by (a) determining the fraction of income 
which different taxpayers (Col, 2) derive from intangibles, exclusive 
of federal securities by reference to Statistics of Income for 1937. 
(b) multiplying the fraction by average income (Col. 3). (c) capital- 
izing the product so obtained at the rate of .04 and (d) applying 
to the quotient so obtained a tax rate of .0046. Col. 7 has been 
calculated by (a) extrapolating the values of the ratio ‘‘expenditures 
for housing’’ to ‘‘consumer’s income” as given by ‘‘Consumer Ex- 
penditures in the United States’’ for income values above $5.000. (b) 
multiplying the ratio for each income class (Col. 1) by average 
income (Col. 3) and (c) capitalizing the product so obtained at ihe 
rate of .10. To the quotient so obtained a real estate rate of .()(56 
has been applied. It may be observed that the fractional tax rates 
have been chosen with a view of getting a yield of approximately 
equal magnitude for each one of thé four state taxes considered. 
It should also be noted that any calculation based upon extrapola- 
tions must be treated as an estimate. 

5Cf., Altman, George T., Introduction to Federal Taxation, Chi- 
cago, 1940, Chapter V. 
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fable I, below, shows average personal income, re- 
tail sales, intangibles and real estate taxes payable 
by differently circumstanced taxpayers and expresses 
taxes payable as percentages of taxpayer’s income. 

Inspection of Table I, Cols. 8 to 11 inclusive, shows 
the ratios “state tax due or payable” to “average in- 
come of differently circumstanced taxpayers” for a 
personal income tax, a retail sales tax, an intangibles 
tax and a real estate tax. 

Col. 8 indicates that while the average taxpayer in 
the income class $500 to $1,500 would be called upon 
to pay 0.3% of his income under the assumed levy, the 
average taxpayer in the income class $500,000 to 
$1,000,000 would be expected to surrender 12.6% 
under the same levy. Col. 10, which presents com- 
parable ratios for an assumed intangibles tax shows 
that while such a levy would not affect taxpayers hav- 
ing incomes up to $2,500, it would take 1.0% from the 
average taxpayer in the income class $2,500 to $5,000 
and 10.9% from the average taxpayer in the income 
class $500,000 to $1,000,000. 

In other words, while an intangibles tax differs from 
an income tax patterned after the federal levy with 
respect to coverage, it is similar to such a tax because, 
like a state income tax, it is “progressive” throughout 
the range in which it is effective.® 

In contradistinction to personal income taxes and 
intangibles taxes, retail sales taxes and real estate 
taxes (Table I, Cols. 9 and 11) are regressive,’ the 
former taking 0.9% of the income of the lowest tax- 
payers and 0.2% of the income of taxpayers in the 
$500,000 to $1,000,000 class, the latter taking 1.2% and 
0.2%, respectively, from the two average taxpayers 
under consideration. 

Because the four basic tax types noted above take 
different percentages of the incomes of differently cir- 
cumstanced taxpayers, they must of necessity * give 
rise to deductions allowable for federal tax purposes 
which differ in magnitude. 

In order to show these differences clearly Table II 
has been prepared. 


° For all socially and economically significant purposes, a tax may 
be considered ‘‘progressive’’ if the value of the ratio ‘‘tax due or 
payable’ to ‘‘taxpayers’ income’’ increases with increases in tax- 
payers’ income. To legislatures barred by Constitutional restriction 
from imposing taxes providing for the imposition of ‘‘progressive 
rates,’’ (that is, rates increasing as the value of the base increases) 
intangibles taxes levied at flat rates provide a convenient means of 
introducing some measure of progression into their respective state 
tax systems. 

‘For a detailed discussion of the regressivity of retail sales taxes 
with varying coverages, see Jacoby, Neil H., ‘‘Retail Sales Tax- 
ation.’’ Chicago, 1938, Chapter VII. 


_ “It may be observed that the proposition regarding the differences 
In deductions to which different state taxes give rise remains valid 
only so long as federal income tax statutes permit the deduction 
of state taxes. However, it may likewise be observed that the type 
of deduction being considered will have to be permitted by federal 
Statute as long as the Congress adheres to some version of the 
ability to pay precept of taxation. For an appraisal of the political 
potency of this precept, see Blakey, Roy G.. and Blakey, Gladys G., 
The Federal Income Tax, New York, 1940, Chapters I and XXIV. 
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TABLE II 
Estimated* Average Federal Tax Reductions Generated by 
State Personal Income, Retail Sales, Intangibles and 
Real Estate Taxes for Differently Circumstanced 
Taxpayers 


Taxpayer's 





——Average Federal Tax Reduction—y 








Income Class Real 

($000) i Income Sales Intangibles Estate 
(1) (2) (3) (4) (5) 

s15* oe 0.28 $ | aes $ 1.10 
5-15 «Ue ieee Pi 
a - ithe! cette eee 
(SS a 2.01 245 ay 1.83 
2.5-5.0 255 3.95 $ 3:23 2.61 
5.0-10 18.00 9.00 27.00 11.00 
10.0-25 153.00 32.00 194.00 39.00 
25.0-50 1,024.00 104.00 988.00 119.00 
50.0-100. . 3,417.00 207.00 3,044.00 192.00 
100.0-150 .. 8,076.00 343.00 6,692.00 282.00 
150.0-300 . 15,127.00 495.00 13,479.00 365.00 
300.0-500 . 33,207.00 753.00 28,584.00 362.00 
500.0-1,000 68,278.00 1,014.00 59,299.00 836.00 
1,000.0 and over 183,486.00 875.00 138,608.00 544.00 


Cols. 2, 3, 4 and 5 show the average federal tax 
reductions generated by state personal income, retail 
sales, intangibles and real estate taxes for taxpayers 
in different income groups. For instance, Col. 2 indi- 
cates that the average taxpayer in the income class 
$500 to $1,500 would have his federal income tax re- 
duced by $0.28 if he were subjected to a state income 
tax levied at one-fourth the federal rates as provided 
by the Revenue Act of 1941. Similarly, Col. 2 shows 
that an average taxpayer in the income class $500,000 
to $1,000,000 would have his federal income tax re- 
duced by $68,000 if he were subjected to the same state 
income tax as the low bracket taxpayer. 


Comparison of Cols. 2, 3, 4 and 5 show that the 
average federal tax reduction is significantly different 
for different state taxes and that the magnitude rela- 
tions of the federal reductions for different taxes 
changes as one passes from lower to higher income 
bracket taxpayers. For example, for the average tax- 
payer in the lowest income bracket, a state income tax 
would generate a federal tax reduction of $0.28, a state 
retail sales tax would generate an average federal tax 
reduction of $0.81 and a state real estate tax would 


* Legend: The estimates of the average federal tax reductions 
realizable upon application of different state taxes have been cal- 
culated by (a) obtaining the average differences between taxpayer’s 
taxable net income before and after the application of hypothetical 
alternative state taxes and (b) multiplying these differences by the 
average federal rate applicable to the differences. The federal 
surtax is some increasing function of income magnitude, which 
implies that the imposition of any state tax reduces taxpayer's 
income for federal tax purposes and hence removes in part or in 
full terminal surtax bracket income and thus removes liability to 
the corresponding surtax bracket rates. Assume, e. g., that a per- 
son has a federal surtax net income of $35,000 before state taxes 
and that the state personal income tax is $2,000. In the absence of 
any state tax, the federal income tax liability would be $12,800, 
surtax and normal tax income being identical. However, because 
of the imposition of the state income tax assumed above, the federal 
liability is reduced to $11,720. The difference of $1,080 represents 
the average federal tax reduction. This same figure may of course 
be obtained by multiplying $2,000 (the state tax due) by 54%-—-the 
sum of the applicable surtax rates plus the normal tax. 

1 Unmarried. 
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generate an average federal tax reduction of $1.10.° 
In other words, for this group of taxpayers, a state 
real estate tax would produce the largest federal tax 
reduction, a state retail sales tax the second largest 
and a state personal income tax would rank lowest 
from a federal tax reduction point of view. 

It should be observed, however, that the tax reduc- 
tion ranking of the different state taxes changes as one 
passes from lower to higher income bracket taxpayers. 
For instance, in the case of the average taxpayer hav- 
ing an income of from $2,500 to $5,000, the imposition 
of a state retail sales tax produces the highest federal 
tax reduction with a state intangibles tax ranking a 
close second. Beginning with taxpayers having in- 
comes in excess of $5,000, state personal income taxes 
and state intangibles taxes outrank both state retail 
sales taxes and state real estate taxes. For instance, 
in the case of the average taxpayer in the income class 
$500,000 to $1,000,000, the imposition of a state per- 
sonal income tax would give rise to a federal tax 
reduction of $68,278. For the same taxpayer, a state 
intangibles tax would generate a federal tax reduc- 
tion of $59,295, a state retail sales tax would generate 
—so to speak—$1,014 worth of federal tax reduction 
anda state real estate tax would rank lowest with $544. 

In the light of the above facts, a two-fold question 
arises: (1) how large, in terms of dollars and cents, 
is the net additional tax obligation imposed upon dif- 
ferently circumstanced taxpayers if any one of the four 
hypothetical state taxes should be levied, and (2) what 
are the true effective rates of these taxes for differently 
circumstanced taxpayers? ‘Table III furnishes the 
answers to these questions. 


TABLE III 
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Cols. 2, 3, 4 and 5 show the average net additions to 
the tax obligations of differently circumstanced tax- 
payers because of the imposition of a state personal 
income tax, a state retail sales tax, a state intangibles 
tax and a state real estate tax. 

The net addition or true state tax due—in the case 
of each tax and for every taxpayer—is the average 
state tax payable (Table I, Cols. 4, 5, 6 and 7) minus 
the average federal tax reduction (Table Il, Cols. 2, 
3,4 and 5). In other words, the true state tax due is 
the net addition to a taxpayer's total tax obligation 
occasioned by the introduction of the state levies being 
discussed. 

Comparison of Table I, Cols. 4, 5,6 and 7 and Table 
III, Cols. 2, 3, 4 and 5 indicates that (1) the average 
state tax due for each and every taxpayer (whicli is, 
of course, the equivalent of the average amounts paid 
into the state treasury by different taxpayers) 1s 
larger than the average true state tax due, and (2) the 
difference between the average state tax due (that ts, 
the average amounts paid into the state treasury |) 
differently circumstanced taxpayers) increases rapidly 
as income increases. More simply, the sum total of 
the amounts paid by taxpayers into the state treasury 
exceeds the sum total of the additional taxes payable 
by taxpayers in consequence of the imposition of the 
four types of state taxes being considered. 

Table ITI, Cols. 6, 7, 8 and 9, shows the average truc 
state tax (Table III, Cols. 2, 3,4 and 5) as percentages 
of average taxpayer’s income. For convenience of ret- 
erence these percentages may be labeled true effective 
state tax rates. Inspection of these true effective rates 
shows that for a state personal income tax of the type 





Estimated* Average True Tax Due under State Personal Income, Retail Sales, Intangibles and Real Estate 








Tax Statutes and True Effective State Tax Rates for Differently Circumstanced Taxpayers 











c———Average True State Tax Due 


Tax payer's 
Income Class 








-— True State Tax as % of —— 
Taxpayer's Income 

















Real Real 

($000) Income Sales Intangibles Estate Income Sales Intangibles Estat 

(1) (2) (3) (4) (5) (6) (7) (8) (9) 

5-1.5' $ 2.53 S ta $ 9.90 0.3% 0.8% 1.1% 
5-1.5 7.41 9.87 0.8 1.0 
2 4 SS ee ere ret 18.05 19.30 16.46 1.0 1.0 0.9 
1.5-2.5 19.34 17.22 1.0 0.9 
2.5-5.0 22.97 35.58 $ 29.04 25.53 ().7 1.1 0.9% 0.7 
5.0-10 89.00 42.00 132.00 53.00 1.3 0.6 2.0 0.8 
10.0-25 312.00 66.00 394.00 79.00 2.4 0.4 Ze 0.5 
25.0-50 965.00 88.00 934.00 102.00 2.8 0.3 2.8 0.3 
50.0-100 2,008.00 121.00 1,787.00 113.00 3.0 0.2 Ae 0.2 
100.0-150 3,628.00 154.00 3,007.00 127.00 3.0 0.1 25 0.1 
150.0-300 6,483.00 212.00 5,777.00 156.00 i 0.1 2.9 0.1 
300.0-500 11,069.00 251.00 9,528.00 120.00 2.9 0.1 25 sis 

500.0-1,000 20,395.00 303.00 17,713.00 250.00 2.9 sala 2.5 ° 

1,000 and over 48,775.00 232.00 36,845.00 145.00 2.8 *% 2.1 “ 








* Legend: The term ‘“‘true state tax’’ is defined as the net addi- 
tion to a taxpayer's total tax obligation (that is, the obligation 
arising under the state and federal taxes being considered) produced 
by the imposition of alternative state levies, 

. ** Less than 0.05. 





’ Unmarried. 

*Inasmuch as taxpayers having incomes from $500 to $1 
usually own no intangibles, they would not be subject to a state 
intangibles tax. 
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under consideration, they range from 0.3% to 2.9%. 
The ranges for the retail sales, intangibles and real 
estate taxes are 0.8% to 0.005%, 0.9% to 2.5% and 
1.1% to 0.05%, respectively. Comparisons of these 
rates with the nominal state rates,’° which range from 
0.3% to 13.3% for the personal income tax, 0.9% to 
0.1% for the retail sales tax, 1.0% to 10.1% for the 
intangibles tax and 1.2% to 0.2% for the state real estate 
tax show that the nominal or statutory rates tend to 
create an exaggerated impression with respect to the 
magnitude of the net additional tax liabilities that 
ditferent state taxes generate. 


The evidence so far submitted shows that for differ- 
ently circumstanced taxpayers, alternative state taxes 
produce net additions of varying magnitudes to the 
total tax liabilities of taxpayers. Moreover, the evi- 
dence indicates that “progressive” state taxes, such as 
personal income taxes or intangibles taxes (creating 
state tax liabilities which produce “state tax due—tax- 
payer’s income” ratios that increase with increasing 
income) generate net additions of considerably lesser 
magnitude than so-called “regressive” state taxes such 
as retail sales or real estate levies. 


In the light of these conclusions it may well be in- 
quired: (1) how might state legislatures readjust 
state tax systems with a view of facilitating the crea- 
tion of large federal tax reductions and hence small 
net additions to taxpayer’s liabilities, and (2) in terms 
of dollars and cents, what are the over-all differences 
in the magnitude of federal tax reductions which may 
be induced by (a) the introduction of different state 
taxes, or (b) the substitution of one type of state tax 
for another? 


The answer to the first question is implicit in the 
conclusions established above. Given the choice be- 
tween “progressive” and “regressive” state taxes, the 
introduction of “progressive” state taxes or the substi- 
tution of “progressive” state taxes for contemporary 
“regressive” state taxes will produce larger federal tax 
reductions than any alternative legislative move. 

With a view of giving proximate quantitative 
answers to the second question, Table IV is pre- 
sented. It?! furnishes the following information: 
(1) Col. 2 designates alternative state tax plans de- 
scribed in the legend to the table. (2) Col. 2 shows 
the total state tax revenue obtainable by all the states 
after application of the plan indicated in Col. 1. 
(3) Col. 3 shows the estimated federal tax reduction 
likely to be generated upon application of a given plan. 
(+) Col. 4 shows the true state tax payable by tax- 


’See Table I, Cols. 8, 9, 10 and 11. 


'' In order to make these computations it was necessary to assume 
yield figures. The yields assumed for the different plans, which 
for convenience in computation are not exactly identical, are the 
approximate equivalent of one-sixth of state tax revenues in 1939. 
See, Commerce Clearing House, Inc., Tax Systems, 8th edition, 
Pp. 314. 
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payers upon application of a given plan, the true state 
tax being the equivalent of the net addition to tax- 
payers’ liabilities induced by a given plan. 


TABLE IV 


Estimated Federal Tax Reductions Realizable Under 
Alternative State Plans 


State Tax Total 
Revenue Federal Total True 
Obtained Tax State Tax 


Under Plan Reductions Due Col. 3 Col. 4 
Plan* ($00,000) ($00,000) ($00,000) Col. 2 Col. 3 
(1) (2) (3) (4) (5) (6) 
A ....... ooo $ 39.0 $462.4 7.8% 92.2% 
——ae 502.7 93.2 409.5 18.5 81.5 
eee 502.1 119.4 382.7 23.8 76.2 
eee 500.7 146.0 354.7 29.2 70.8 
eee 501.7 199.9 301.8 39.8 60.2 


Specifically, Plan A, which provides for the imposi- 
tion of a state retail sales tax by all the states would 
produce an estimated $501,400,000 (Col. 2) in state tax 
revenue at 1937 income levels. The imposition of such 
a retail sales tax by all the states would generate an 
estimated $39,000,000 (Col. 3) in federal tax reduc- 
tions, which means that the net addition to taxpayers’ 
liabilities engendered by the introduction of the state 
retail sa'es tax would amount to $462,400,000 (Col. 4). 
Expressed in terms of percentages, a state retail sales 
tax will generate federal tax reductions approximating 
7.8% of its yield (Col. 5). This is but another way of 
saying that 92.2% of its yield (Col. 6) will represent 
net additional tax liabilities to be assumed by the 
taxpayers. 


These last two percentages may be compared with 
similar percentages obtained on the assumption that 
state legislatures adopt Plan E which provides for the 
imposition of state personal income taxes. If Plan E 
were adopted, additional state tax revenues of approxi- 
mately $501,700,000 (Col. 2) would be obtainable at 
1937 income levels. This additional state tax revenue 
would cost the taxpayers only an additional $301,800,000. 
(Col. 4.) In other words, whereas 92.2% (Col. 6) of 
the yield of the retail sales tax would represent net 
additional tax liability,’ only 62.2% of the yield of a 





Legend: 

* Plan A provides for the imposition of state retail sales taxes 
levied at the rate of 2.13%. (For definition of retail sales taxes, 
see Table I, legend.) 

Plan B provides for the imposition of state personal income taxes 
levied at the rate of 5.9% of federal rates and retail sales taxes 
levied at the rate of 1.42%. (For definition of income taxes see 
Table I, legend.) 

Plan C provides for the imposition of state personal income taxes 
levied at the rate of 8.8% of federal rates and retail sales 
taxes levied at the rate of 1.07%. 

Plan D provides for the imposition of state personal income 
taxes levied at the rate of 11.7% of federal rates and retail sales 
taxes at the rate of 0.71%. 

Plan E provides for the imposition of state personal income taxes 
levied at the rate of 17.6% of federal rates. 

122In passing it may be observed that the substitution of a state 
intangibles tax would produce results similar to that of state per- 
sonal income taxes. See Table IV, Col. 6. 














state personal income tax would represent net addi- 
tional tax liability. 

Further inspection of Col. 6 shows that plans other 
than the two discussed above will generate federal 
deductions which when expressed as percentages of 
the yield of the component state taxes tend to increase 
as the fraction of the total yield attributable to a pro- 
gressive tax increases. 























To give these findings a measure of contemporary 
concretion, the effect of the application of the approach 
outlined above upon taxpayers may be partly visual- 
ized on the assumption that in 1939, state legislatures 
had partially readjusted state tax systems with a view 














of increasing the federal deductions claimable by their 
residents. 














In 1939, state general sales and use taxes, which 
partake of the 








nature of sales taxes’ yielded 








1’ Commerce Clearing House, Inc., Tax Systems, 8th edition, 1940, 
p. 219. 
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$440,035,949..4 As a matter of first approximation, 
the imposition of these taxes may be presumed to 
have given rise to an estimated $34,000,000 of federal 
tax reductions. If the same amount had been raised 
by means of state personal income taxes, federal tax 
reductions would have amounted to an estimated 
$175,000,000. In other words, substitution of personal 
income taxes for sales and use taxes might well have 
reduced state taxpayers’ total tax obligations by ap- 
proximately $131,000,000. 

The above considerations clearly demonstrate that 
it is possible for state legislatures to increase the yield 
of state tax systems without creating corresponding 
increases in the sum total of taxpayers’ liabilities. 
Similarly, state legislatures, by readjusting the com- 
position of state tax systems can keep the yield of 
these systems constant and simultaneously lessen the 
sum total of tax liabilities. 

As regards the validity of the above proposition it 
should be observed that even if Congress should 
choose to increase federal taxes, another readjustment 
of state tax systems with a view of increasing the 
volume of federal tax deductions would still be profit- 
able, because, no matter what the federal tax load (as 
long as part of the load is accounted for by levies 
which aim at realization of some version of the ability- 
to-pay principle and hence permit deduction of costs, 
including state and local tax costs) application of the 
approach outlined must of necessity lower the sum 
total of tax liabilities below the level it will reach if 
the possibilities of the approach are disregarded. 

It goes without saying that in addition to lessening 
the tax effort required from state residents at given 
expenditure levels, utilization of the approach would 
lessen the state tax burden now borne by recipients of 
low bracket incomes simply because “progressive” 
rather than “regressive” state taxes must be pressed 
into service if the largest possible federal tax deduc- 
tions are to be generated. Again, it would appear that 
the approach could be readily utilized to bring about 
a measure of simplification of the tax system, because 
increased state reliance upon the income base might 
well be associated with more extensive use of the con- 
cept of taxable income underlying the federal statute. 
And again, state legislators who contemplate follow- 
ing the suggestion of federal policy makers regarding 
the removal of miscellaneous state and local nuisance 
levies, originally designed to act as trade barriers " 
but seriously interfering with the War effort, may 
advantageously apply the approach to assure mainte- 
nance of collection volume. 





14 Tbid., p. 314. 


% Tax Institute, Tax Barriers to Trade, Philadelphia, 1941. Also, 
Time, June 15, 1942, p. 83. 
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Taxability of Accrued Salaries 


Gratuitously Forgiven by Stockholding Officers 


By EMILY MARX* 


PART TWO** 


HE AMSCO-WIRE CASE‘ was not appealed 

by the Commissioner but for all practical and 

precedent purposes it was reversed by the Cir- 
cuit Court for the Second Circuit via Carroll-McCreary 
Co., Inc. v. Commissioner.2. The facts in the Carroll- 
McCreary case were the usual ones. Salaries voted 
but not paid to stockholding officers for the years 
1926 thru 1929 were gratuitously forgiven by the offi- 
cers in the year 1934. Although immaterial to the 
question of whether such gratuitous forgiveness re- 
sulted in taxable income to the corporation, the court 
noted that the officers had reported and paid an income 
tax on the salaries voted but not paid and that the 
indebtedness had been forgiven in connection with 
a compromise agreement between the debtor corpo- 
ration and its other creditors. The cancellation of 
the salary indebtedness had changed the taxpayer 
from an insolvent to a solvent corporation. Said the 
Circuit Court in holding that the transaction did not 
result in taxable income to the debtor corporation: 
(a) The improvement in the capital position of the 
corporation and its rescue from threatened bankruptcy 
did not alter the gratuitous nature of the forgiveness. 
“In our opinion,” said Judge Swan for the court, “the 
phrase ‘gratuitously forgives the debt’ * means simply 
that no consideration is paid by the corporation for 
the release of the debt.” (b) Whether the released 
debts or the items of expense they represent have been 
used to decrease the corporation’s income taxes in 
prior years is “foreign to the question of determining 
Whether the release of a debt amounts to a con- 
tribution to capital.” The opinion accepts sec- 
tion 19.22(a)-14 of the Commissioner’s Regulations at 
face value and by implication requires the Commis- 
sioner to practice what he preaches and to treat as 
a contribution to the capital of the corporation all 


Attorney at Law, New York City. 
Part One of this article appeared at page 13 of our January, 
1942, issue. Ed. 

144 BTA 717 (1941). 

7124 Fed. (2d) 303, 42-1 ustc { 9183 (CCA-2, 1941). The Court 
specifically reaffirmed its analogous ruling in Commissioner v. Auto 
Strop Safety Razor Co., 74 Fed. (2d) 226, 35-1 ustc {| 9017 (CCA-2, 
1934), and expressed disagreement with a seemingly contrary dictum 
in Helvering v. Jane Holding Corp., 109 Fed. (2d) 933, 942, 40-1 

© 9280 (CCA-8, 1940). 
The Court referred to Article 22(a)-14 of the Commissioner’s 
Regulations. See Regulations 103, sec. 19.22(a)-14. 
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transactions in which a stockholder gratuitously for- 
gives a corporate debt to him. 


But the benefit theory of taxation still persists in 
the decisions of the Board. In Hoboken Land & Im- 
provement Co. v. Commissioner * property taxes paid 
under protest in the year 1933 were refunded three 
years later. The Board held that the refunds were 
taxable income in the year of their receipt to the extent 
of the federal income tax benefit received by the tax- 
payer in the year of their deduction.® A stock loss 
recouped by litigation in a subsequent year was simi- 
larly treated by the Board in Estate of Collins v. Com- 
missioner.© Because the deduction taken by the tax- 
payer for stock transaction losses in the prior year did 
not offset taxable income, i. e., did not give him a tax 
benefit, the amounts that he recouped by litigation in 
a subsequent year were declared by the Board to be 
“a return of capital rather than taxable income.” * 
On a similar state of facts, in Dobson v. Commissioner,* 
the Board explained its tax benefit theory as follows: 


“Where there is recovery in respect of a loss sustained in 
an earlier year and a deduction of such loss claimed and 
allowed for the earlier year had effected an offset in taxable 
income, the amount recovered in the later year should be 
included in taxable income for the year of recovery, the reason 
being that even though the subsequent recovery is in the 
nature of a capital recovery the prior deduction of the amount 
of the loss from taxable income has for income tax purposes 
already given the taxpayer a recoupment of said loss out of 
taxable income and the subsequent recovery, being in the 
nature of a replacement of taxable income, is equivalent to 
gain to the taxpayer.” 


* 46 BTA 495,502 (1942). 


5 The Board’s opinion indicates that it is asserting its tax benefit 
theory only because adjustment of the tax in the year in which the 
deduction was taken is barred by the Statute of Limitations. In 
E. B. Elliott Co. v. Commissioner, 45 BTA 82 (1941), the Board 
stated that recouped deductions are taxable in the year of recoup- 
ment on a theory of ‘‘unjust enrichment,’’ which theory is inappli- 
cable when adjustment of the income tax for the year of deduction 
is still possible. The ‘‘benefit’’ theory thus becomes the ‘‘unjust 
enrichment’’ theory in the Elliott case and neither theory is appli- 
cable, says the Board, if the Statute of Limitations has not barred 
the Commissioner’s review of the return filed for the year in which 
the refunded expenses were originally deducted from taxable income. 

®° 46 BTA 765 (1942). 

7In vain did the Commissioner argue that Central Loan (39 BTA 
981) and Amsco-Wire (44 BTA 717) were erroneously decided. The 
Board refused to abandon its tax benefit theory. 

846 BTA 770 (1942). A stock loss was deducted from taxable 
income in the year 1930. A further loss in the year 1931 was not 
deducted from taxable income. As the result of litigation, the 
taxpayer recovered in the year 1939 an amount in excess of his 1930 
and 1931 losses. The Board held that the 1939 recoveries were 
taxable income only to the extent of the taxpayer’s 1930 tax benefit. 








































































































































































































































































































524 TAX ES—The Tax Magazine 






No reference appears in any of these decisions to the 
holding of the Circuit Court that tax benefit in a prior 
year has no bearing upon the taxability or nontax- 
ability of the refund or recoupment.® Apparently the 
3oard disagrees with the court and recognizes no 
obligation to abandon its inconsistent rulings. 

The Commissioner follows a similar procedure with 
Board decisions. His published “nonacquiescence” is 
a signal to revenue agents, technical staff and treasury 
department attorneys to ignore the decisions of the 
Board with which he disagrees and to assess deficien- 
cies where the Board has already ruled in similar cases 
that no deficiencies exist. Case after case comes be- 
fore the Board with a complete or substantially com- 
plete agreement between taxpayer and Commissioner 
on the facts involved; decision after decision of the 
3oard is merely a repetition of a legal conclusion many 
times enunciated by the Board on similar facts. It 
is the refusal of the Commissioner to be bound by a 
Board decision that causes this endless repetitious 
litigation.’° It is the taxpayer who suffers by the 
rugged individualism of the Commissioner. He must 
bear the expense of litigation ; no part of his monetary 
out-of-pocket is returned to him by way of costs or 
penalties, even when the Commissioner had no reason- 
able expectation of winning before the Board. In 
vain does the taxpayer suggest to the Commissioner 
that an asserted tax deficiency is not owing under 
recent decisions of the Board. No statute penalizes 
the Commissioner for litigating issues well-established 
by prior Board decisions; if he loses, his staff has had 
good experience at an interesting work-out. If 
costs,—and substantial ones,—were assessed against 
the Commissioner with every Board decision of no 
deficiency, there would be less litigation before the 
Board. Instead of resting on a declaration of non- 
acquiescence, the Commissioner would appeal Board 
decisions with which he disagrees and then abide by 
the decisions which have not been reversed. The im- 
position of costs against taxpayers who lose before the 
Board would have no appreciable effect upon the num- 
ber of petitions filed and argued since taxpayers 
already have a heavy costs burden to bear in their 
appearances before the Board with attorneys, witnesses 
and experts. For less litigation before the Board 
more respect for Board decisions is necessary. The 
principal non-respecter is the Commissioner. Sub- 
stantial costs against the Commissioner with every 
Board decision of no deficiency would radically reduce 
the number of occasions on which the Commissioner 





® Commissioner v. Auto Strop Safety Razor Co., note 2 supra; 
Carroll-McCreary Co., Inc, v. Commisstoner, note 2 supra. 

” Amsco-Wire, note 1 supra, is an excellent example of such de- 
partmental practice. The Commissioner did not appeal but refused 
to follow the decision and continued to litigate the same principle 


before the Board, as is evident from the 1942 Board cases herein 
discussed. 
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will litigate matters already adversely decided against 
him in similar cases. The excuse that a particular 
litigation is a “test”? case does not explain the con- 
tinuous line of cases involving the same point of law. 
Surely after two “tests” the same theory need no 
longer be litigated! Furthermore, “test’’ cases shoul 
be appealed by the losing tester until they are decided 
by a tribunal whose decrees the tester will respect. 
On behalf of harassed taxpayers, we suggest that the 
practice of imposing substantial costs upon the losing 
party before the Board (and on appeal) be given a 
fair trial in federal tax cases. The situation could not 
be much worse, in so far as repetitious litigation is 
concerned, than it is today. 


So long as we have a Board of Tax Appeals, gov- 
ernment as well as taxpayer should accept the Board's 
rulings or appeal. With imposition of costs we would 
eliminate, also, the privilege of the Commissioner to 
“nonacquiesce” and treat as a nullity a Board decision 
against him. No such privilege is accorded to the 
losing taxpayer ; he must accept a Board decision made 
in a case in which he is a party or appeal and obtain 
a reversal. Upon the Commissioner the Revenue Act 
should place a similar obligation—a duty to follow 
and abide by Board decisions until they are reversed 
by the court of review. 





Had such administrative provisions been in effect 
during the eight years which intervened between the 
Auto Strop™ and Carroll-McCreary*? decisions, the 
Amsco-Wire case '* would never have been litigated 
by the Commissioner and he would not be pleading 
with the Board today to abandon its tax benefit theory 
of determining whether an item is capital or taxable 
income.’* Efficiency experts may well look askance at 
the waste of time, energy and money involved in liti- 
gating for eight years a matter which was settled in 
1934.° Friends of government for the people may 
well wonder why a governmental official is permitted 
to subject countless taxpayers to needless expense in 
the litigation of a matter which was judicially deter- 
mined against the government eight years ago."® 





National Tax Conference 


The 1942 National Tax Conference of the National 
Tax Association will be held in Cincinnati, the week of 
October 19, with headquarters at the Netherland 
Plaza Hotel. 


1 Note 2, supra. This case was decided in 1934. 

12.124 Fed, (2d) 303, 42-1 ustc 9 9183 (CCA-2, 1942). 

13 Note 1, supra, 

144 See note 7, supra and the Commissioner's brief in Estate of 
Collins v. Commissioner, note 6, supra. 

8 Carroll-McCreary Co. Inc. v. Commissioner, note 12 supra, mere- 
ly reaffirmed the holding of the Auto Strop case, note 2, supra. 

1 There is no published record of the number of taxpayers who 
paid an additional tax rather than litigate before the Board. If the 
Commissioner’s proposed deficiency is under $100 the overwhelming 
majority of taxpayers will pay rather than litigate, even where the 
Board decisions are with the taxpayer. 
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A Direct Tax on the Use of 
Surplus Purchasing Power 


A Plan to Control Inflation 


By JEROME WEINSTEIN* 


The Problem 

AN THE exercise of surplus purchasing power 
be taxed in a manner which effectively will 
“reduce individual spending—the heart of the 
inflation problem” and which will not “fall with the 
heaviest burden on those persons whose standard of 

living is already below safe levels’? 
The problem is indicated in the following quotations: 
But in this country no effort is being made to freeze 
wages and, what is perhaps even more important, no effort 
is being made to reduce individual spending—the heart of the 
inflation problem—through a tax policy having as its objective 

the drying up of purchasing power. tas 
““T am unalterably opposed to a national sales tax,’ Mr. 
Henderson said. ‘Such a measure would raise the prices of 
the necessities of life and would fall with heaviest burden on 


those persons whose standard of living is already below safe 
levels. oom 


The Proposed Solution 

The solution proposed is a progressive tax on the 
exercise of purchasing power in excess of a specified 
exempt amount during a fixed period. (The tax is not 
a general sales tax.) 

The exempt purchases probably should be fixed at 
the rate of somewhere between $300 and $500 a year 
for each adult person. The factors which will deter- 
mine the tax-exempt amount of purchases will be: 

1. The estimated minimum annual expenditure for 
essential commodities for the lowest income groups, 
which amount should be tax free. 

2. The estimated desirable aggregate amount of 
purchasing power for available civilian goods. 


Method 


There shall be issued to each person, upon regis- 
tration and at regular intervals thereafter, without 





Attorney at Law, New York, N. Y. 
' Editorial, New York Herald Tribune, May 2. 1942. 
* New York Herald Tribune (page 10, col. 1), May 13, 1942. 


525 





Jerome Weinstein 


cost (or for a nominal charge) a book of coupons 
which shall entitle the holder to make purchases up 
to the face amount of such coupons. On every pur- 
chase the seller shall receive, in addition to the pur- 
chase price, and be required to exact, purchase coupons 
in the face amount of such purchases. 

If the free purchase coupons are exhausted through 
purchases in the full amount of free coupons prior to 
the expiration of the given period, extra purchase 
coupons may be obtained within that period but only 
on application at the office of original registration and 
upon payment of a premium or tax based upon the 
face amount of extra purchase coupons. A tax is 
thereby laid upon the privilege of exercising purchas- 
ing power in excess of the exempt amount within the 
given period. 

The cost of extra purchase coupons will increase 
progressively so as to deter progressively the exercise 
of excess purchasing power. For example, the charge 
or tax for extra purchase coupons bought within a 
year might be fixed at the rate of $20 per $100 for the 
rst $200 of extra coupons; at the rate of $35 per $100 
for the next $200 of extra coupons; and at the rate of 
$50 per $100 for the next $200 of extra coupons. It 
may prove desirable to limit the total amount of extra 
coupons which may be purchased by any person 
within a specified period. The rate of progressive 
taxation and the matter of an absolute ceiling on pur- 
chases in excess of a certain amount will depend on 
the relationship between the aggregate amount of 
purchasing power exercised through free coupons and 
extra coupons and the total amount of available goods. 


Comments 


The proposed tax is not a sales tax. The tax is not 
a factor in the price to be charged by the seller and it 
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is not payable to the seller. It does not affect every 
purchase but only such purchases as represent the 
exercise of surplus purchasing power. The tax im- 
poses no burden whatever “on those persons whose 
standard of living is already below safe levels” and 
burdens only the privilege of exercising excess pur- 
chasing power. It is a tax on the privilege of exercis- 
ing purchasing power beyond a specified exempt amount 
within a given period. 

The proposed plan is not a plan for the rationing 
of spending. It no more constitutes the rationing of 
purchasing power than our present progressive tax on 
income above an exempt amount constitutes the ration- 
ing of income. The proposed plan operates to control 
spending not by the rationing of purchasing power 
but by the progressive taxation of spending in excess 
of the exempt amount. 

The proposed plan is not a substitute for price ceil- 
ings. It is a supplement to price ceilings, for “the 
pressure of the large and expanding volume of con- 
sumer purchasing power on the diminishing supply 
of goods must be reduced” if price ceilings are to be 
maintained. 


Details of Administration 


1. Purchase coupons will be required only for such 
consumers’ goods as are subject to inflationary de- 
mand, primarily food, clothing and household goods. 
Coupons will not be required for such items as rent, 
insurance, amusements, railroad fares, gas, electricity 
and telephones. Similarly, purchase coupons shall not 
be required for purchases of services, viz., medical, 
dental, legal, laundering, tailoring, etc. For purchases 
in which the service element is an important price 
factor, such as food purchased in restaurants, the 
amount of purchase coupons required may be fixed at 
50%, or some other specified percentage, of the price. 

This limitation will serve to divert purchasing power 
from limited available consumers’ goods to services 
(subject to the limitation that it may ultimately also 
prove desirable to restrict purchasing power for 
services). 

2. The limitation on the aggregate purchasing power 
of an individual in a specified period (or the tax deter- 
rent on the use of excess purchasing power) will, in- 
directly, serve as a rationing measure. A person who 
is limited to a specified amount of exempt purchases in 
a given period, will not buy an extra suit when it 
means that he will be unable to purchase shoes, except 
at a tax premium. Nor will a housewife hoard canned 
goods at the sacrifice of her ability to buy meat or 
eggs without payment of a tax. At the same time a 
certain flexibility of rationing is introduced in that 
each individual will ration himself and adjust his own 
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tax-exempt purchasing power to satisfy his particular 
demands. 

3. A flexible control over the use of purchasing 
power in relation to certain commodities may be excr- 
cised to deal with specific commodity situations arising 
from time to time and from place to place, by tem- 
porarily exempting such commodities from purchase 
coupon requirements. Thus the supply of oranges or 
fish or eggs, at a given period and in a given locality, 
may constitute a temporary glut on the market even at 
pre-inflation prices. Under such circumstances sales 
of these commodities may be temporarily exempted 
from the requirement of purchase coupons. This 
would be in the discretion of the regional or district 
administrator, familiar with local conditions, who 
would have power to make and change commodity 
exemptions from day to day. Such list of exempt com- 
modities would be required to be posted daily by each 
retail dealer in that commodity and would indicate, 
both to the public and to the dealer, the only com- 
modities on sale which are exempt from purchase 
coupon requirements. The theory of such control over 
purchasing power is similar to that applied in the use 
of blue and yellow stamps by government relief agenc‘cs. 

4. The purchase coupons should be issued at quarter- 
annual or bi-monthly intervals, not on an annual basis. 
A housewife who receives free purchase coupons cov- 
ering a year’s purchases, may exhaust her entire ex- 
empt purchasing power immediately to guard against 
the contingency of inflationary price increases twelve 
months hence. The result would be a present exercise 
of purchasing power which should be distributed over 
a period of twelve months. The issuance of purchase 
coupons on a bi-monthly or quarterly basis will serve 
to distribute in time the use of purchasing power ani 
will tend to deter hoarding. 

Furthermore, the distribution of free purchase 
coupons on a quarterly or bi-monthly basis will give 
a degree of flexibility in fixing the amount of free 
purchase coupons. If experience establishes the exist- 
ence of an excessive amount of purchasing power dur- 
ing the prior period, the amount of free purchase 
coupons may be reduced or otherwise adjusted in the 
following period. Similarly, through the issuance of 
extra purchasing coupons on the basis of a given 
period, the absolute ceiling on the total amount of 
additional purchase coupons may be raised or lowere«| 
as the situation requires. 

The purchase coupons for each period should be of 
a distinctive color or design to permit ready identifi- 
cation. Carryover or exchanges from one period to 
another, of a limited amount of purchase coupons. 
should be permitted. Otherwise there will be an in- 
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ducement to use the full amount of purchasing power 
which would be forfeited if not exercised. 


- 


5. The issuance of free purchase coupons and the 
sale of extra purchase coupons could be readily ad- 
ministered through use of the facilities of the post 
office system, or it might be desirable that, as under 
the present rationing system, the original registration 
and issuance of free purchase coupons at regular in- 
tervals be made through the use of schools with the 
use of post office facilities limited to the sale of extra 
purchase coupons. 


6. Besides functioning within limits as a flexible 
self-rationing plan wherein each individual adjusts his 
tax-exempt purchasing power to satisfy his own par- 
ticular demands, the plan may be used for the ration- 
ing of specific commodities, whenever desirable, by 
including in each book of free coupons limited amounts 
of special category coupons which must be used in 
the purchase of restricted commodities, such as sugar. 
This will eliminate the necessity for separate adminis- 
tration of the rationing of each restricted commodity 
and permit the rationing of all restricted commodities 
to be included and administered under a single com- 
prehensive plan. 

7. The administration of the tax would be com- 
paratively simple. There would be no problem of 
collecting taxes from individual merchants, since the 
tax would be payable directly to the government 
agency upon the issuance of extra purchase coupons 
and there would be no expenses or losses in the collec- 
tion of taxes. 

8. Evasion of tax payments in any great degree is 
unlikely. The free purchase coupons, limited to an 
amount based on minimum requirements of the lowest 
income groups, would be needed by every individual 
for his own use. Records of extra coupons purchased 
could be readily maintained by the use of individual 
pass books in the same manner as savings bank pass- 
books. Purchases of extra coupons could be made 
only at the office of original registration upon presenta- 
tion of the passbook and entry therein of the amount 
of extra coupons purchased. The use of another per- 
son’s passbook to obtain the benefits of the lower 
rates of the progressive tax would be effectively deterred 
by requiring that each person file with his income tax 
return his own passbook (together with the passbooks 
of all persons claimed as dependents) reflecting extra 
coupons purchased within the tax period. 

The plan is only incidentally a revenue measure. 
The primary object of the plan is to retard inflation by 
restricting the use of surplus purchasing power through 
drastic taxation. Unlike a general sales tax the plan 
operates directly and immediately upon the exercise 
of surplus purchasing power. 
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Advantages over General Sales Tax 


Considered as a brake on inflationary purchasing 
power, the proposed plan has the following advan- 
tages over a general sales tax: 


A. A general sales tax makes no distinction be- 
tween the use of minimum essential purchasing power 
which should be exempt and the use of surplus pur- 
chasing power. 


B. The payment of a general sales tax, the amount 
of which is necessarily limited by its application to 
the lowest income groups, cannot effectively restrict 
purchases by the higher income groups to whom the pay- 
ment of a 5% sales tax would not be a deterrent. 
Furthermore, and by reason of its uniform and equal 
application to all sales, a general sales tax cannot 
operate progressively as a deterrent on the use of 
surplus purchasing power. 


C. Under a general sales tax the only limitation on 
the use of surplus purchasing power is the ability to 
pay the tax. Under the proposed plan an absolute 
ceiling can, if required, be placed on the use of sur- 
plus purchasing power through limitation of the amount 
of extra coupons which may be purchased. 


Considered as a revenue measure, the plan avoids 
the usual objections to, and has the following advan- 
tages over, a general sales tax: 


A. The proposed tax eliminates the basic objection 
to a general sales tax that the heaviest burden is 
thereby placed on those least able to pay. 


B. The proposed tax is exacted in proportion to 
ability to pay. 

C. The proposed tax is collected directly by a gov- 
ernment agency and the considerable expense incident 
to collection and administration of a general sales tax 
is thereby eliminated. 


D. The uniform application of a general sales tax 
to all income groups, including the lowest income 
groups, operates to limit the maximum rate of sales 
tax which may be imposed and thus restricts the 
amount of revenues obtainable thereby. Under the 
proposed plan, progressively increasing taxes are im- 
posed and a higher rate of taxation is permitted than 
would be possible under a general sales tax, which 
must apply equally to purchases by the highest and 
lowest income groups, to the first dollar spent and to 
the thousandth dollar spent. 


Limitations of Price Ceilings, Forced Savings, etc. 

All other anti-inflationary measures which have 
heretofore been suggested, including price ceilings, 
forced savings and higher income taxes, are subject to 
serious limitations. 

Price ceilings are of limited effectiveness, for the 
history of all past inflationary movements clearly 
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demonstrates that price increases are not prevented 
by legislative interdict unless the basic cause of infla- 
tion—surplus buying power 





is eliminated or immo- 
bilized. Price ceilings cannot prevent inflation through 
depreciation of the quality of merchandise sold at ceil- 
ing prices. The principle of Gresham’s law with re- 
spect to depreciated currency—that bad money drives 
good money out of circulation—also applies to com- 
modities under ceiling prices. Inferior merchandise 
which can be legally tendered at ceiling prices will 
drive out of the market superior qualities which offer 
smaller margins of profit at the ceiling prices. Infla- 
tion through deterioration of quality is just as real as 
inflation through higher prices for undeteriorated 
quality. The effective regulation of quality is not 
possible, short of detailed regulation of production. 
The administrative and political problems incident to 
the effective regulation of the quality of all merchandise 
produced present almost insuperable difficulties. 

Forced savings, through the compulsory applica- 
tion of a specified portion of current income to the 
purchase of government securities, does not restrict 
the exercise of purchasing power derived from the use 
of accumulated savings and other capital. Further- 
more, forced savings will not prevent the diversion of 
that part of purchasing power normally used for rent 
and services to the purchase of commodities subject 
to inflationary demand. 

Higher income taxes operate by direct confiscation 
of income, not purchasing power, and the amount of 
permissible confiscation is necessarily limited by eco- 
nomic and political factors. Furthermore, higher in- 
come taxes will not prevent the use of accumulated 
capital or the diversion of purchasing power from its 
normal use to use for the purchase of commodities 
subject to inflationary demand. 


The rationing of purchasing power on the basis of 
a uniform limitation of expenditures for all persons 
ignores the fundamental fact that the means required 
for the exercise of purchasing power are unequally 
distributed and a large part of our population would 
be financially unable to exercise the privileges con- 
ferred under such a uniform limitation of expenditure. 

The rationing of purchasing power on the basis of 
a specified portion of an individual’s income is politically 
unacceptable for such a plan would amount to a legis- 
lative stratification of the scale of living of every in- 


dividual on a class basis determined by his income at ' 


a particular time. 


Conclusion 


In his statement before the House Ways and Means 
Committee on March 3, 1942, at the opening of the 
hearings on the Revenue Revision of 1942, Secretary 
Morgenthau said: 
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“No general sales tax is recommended, and indeed I strong]; 
urge that no such tax be made a part of this revenue bill. 
The general sales tax falls on scarce and plentiful commodities 
alike. It strikes at necessaries and luxuries alike. As com- 
pared with the taxes proposed in this program, it bears dis- 
proportionately on the low-income groups whose incomes are 
almost wholly spent on consumer goods. It is, therefore, 
regressive and encroaches harmfully upon the standard of 
living. It increases prices and makes price control more 
difficult. It stimulates demands for higher wages and adds 
to the parity prices of agricultural products. It is not, as 
many suppose, easily collected; on the contrary, its collection 
would require much additional administrative machinery at a 
time when manpower is limited.” 

The plan herein proposed meets every one of such 


objections addressed to a general sales tax. 
At that same hearing Secretary Morgenthau also said: 
“The way to prevent inflation is to prevent people from en- 
gaging in the futile effort to buy more goods than can be 
produced.” ? 
The adoption of the plan herein proposed will afford 
a powerful deterrent to “the futile effort to buy more 
goods than can be produced,” which causes the infla- 
tionary spiral. I believe that under the proposed plan 
the direct restriction of the use of surplus purchasing 
power will operate in a manner that is administratively 
workable and effective in practice. 


The citizens of New York paid $635,509,347.20 in 
federal individual income taxes in fiscal 1942. This 
almost doubles the $325,658,313.68 which was col 
lected from the same source in 1941. 

*K * * 

The twelve states contributing the highest amounts 
of corporate income taxes to the Federal Government 
in fiscal 1942 were as follows: 

New York $759,330,411.90 Massachusetts .$121,186,172.99 


Ohio 279,319,708.46 New Jersey . 98,894,862.06 
Tllinois 266,081,054.04 Delaware 81,668,982.79 
Pennsylvania 259,562,498.86 Missouri 79,115,824.91 
Michigan 186,558,694.32 Texas 73,918,951.56 
California 155,712,596.58 Connecticut 66,958,122.03 


* * x 

Following are twelve states which in fiscal 1942 
paid the highest internal revenue taxes into the Fed- 
eral Treasury: 
New York . $2,563,505,077.54 New Jersey $493,485,214.34 
Pennsylvania. 1,157,210,526.71 North Carolina. 488,754,460.14 
Illinois 1,088,112,375.62 Massachusetts. . 436,973,792.20 
Ohio ... 923,253,162.72 Virginia 397,828,018.20 
Michigan 781,025,783.16 Indiana 324,470,281.04 
California 745,647 ,844.22 Connecticut 311,253,242.28 

x oO Ok 

The Illinois Department of Finance has revised 
Rule 2 of the Illinois Retailers’ Occupation Tax by 
exempting publishers, sellers of newspapers, maga- 
zines and periodicals from the provisions of the sales 
tax.—State Tax Review. 





1 Hearings before the Committee on Ways and Means, House of 
Representatives, Seventy-Seventh Congress, Second Session, on Rev- 
enue Revision of 1942, Vol. 1, p. 7. 

2 Idem, Vol. 1, p. 2. 
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Alan L. Gornick 


ORE than two years have elapsed since the 
Supreme Court of the United States decided 
the related cases of Helvering v. Fitch,’ Helver- 

ing v. Fuller ? and Helvering v. Leonard.’ It was hoped 
that these cases would eliminate much of the confusion 
prevailing in the law, to which Douglas v. Willcuts * 
gave rise, relating to the income taxation of alimony 
trusts.” But it has become increasingly more apparent 
that the remedy has merely aggravated the disease 
and made a major Congressional operation a matter 
of urgent necessity. 


Background 

.efore examining the malady, a very brief review 
of the background appears necessary. The treatment 
for income tax purposes of divorce settlements has 
been in the process of development judicially since 
1917 when the Supreme Court in Gould v. Gould * held 
that outright alimony payments made to a divorced 
wife are not taxable as “income” to her. The opinion 
of the court, rendered by Mr. Justice McReynolds, 
appeared to consider that because of the husband’s 
legal and moral obligation to support his wife alimony 
merely represented her equitable portion of his estate. 

No trust or other agreement was involved in the 
Gould case, and, therefore, the question still remained 
open as to whether the income from alimony trusts 
or allowances under separation agreements should be 
treated differently from outright alimony. Since the 
revenue laws provided a specific plan for the taxation 
_* New York City; Member of the New ‘York Bar; Associate, law 
firm of Baldwin, Todd and Young. 

309 U, S. 149, 40-1 uste J] 9209 (1940). 

* 310 U. S. 70, 40-1 ustc f 9419 (1940). 
10 U. S. 80, 40-1 ustc § 9420 (1940). 
296 U.S. 1, 36-1 ustc J} 900? (1935). 
See Paul ‘‘Five Years With Douglas v. Willeuts,’” 53 Harv. L. 
Rev. 1 (1939); Tye ‘‘Federal Taxation of Alimony Trusts,’’ 19 


Taxes 19 (1941). 
45 U.S. 1, 1 ustc 7 13 (1917). 


4 


Taxation of Alimony Trusts~ 
A Need for Congressional Reform 


ALAN 


529 


L. GORNICK* 







of trusts under which distributable income was taxable 
to the beneficiaries, the problem was complicated by 
the question of whether the income from alimony 
trusts was to be treated as ordinary trust income or 
as alimony. For some twenty years after the Gould 
case the Treasury and the lower courts struggled with 
this problem. The Treasury in 1920 ruled that 
income from an alimony trust was taxable to the hus- 
band.‘ A year later it revoked this ruling and stated 
that such income was taxable to the wife.* Still later 
it returned to its earlier position and again ruled such 
income taxable to the husband on the ground that he 
was the true trust beneficiary.® In their struggle with 
the problem, the Board of Tax Appeals and the courts 
adopted a distinction. Such income was held taxable 
to the wife where the husband retained no interest 
in the trust principal except perhaps a remote rever- 
sionary one.’ But where there was no irrevocable 
transfer of ownership, and the trust was established 
merely as collateral security, the husband was held 
taxable.’ The conflict finally reached the Supreme 
Court and the lengthy, but, unfortunately, not lucid, 
opinion in Douglas v. Willcuts** was the result. It 
appeared in that case that Mr. Douglas in 1923 entered 
into an agreement with his wife and a trustee by which 
an irrevocable trust was created for his wife’s benefit 
for life, the corpus to revert to him upon her death. 
The agreement specifically stated that it was created 
“in lieu of, and in full settlement of alimony, and of 
any and all dower rights or interests” in the husband’s 





7 OD 399, 2 CB 156 (1920). 

8 OD 1092, 5 CB 190 (1921). 

* IT 2628, XI-1 CB 34 (1931). 

0 §. A. Lynch, 23 BTA 435 (1931), review petition dismissed Feb. 
2, 1932, CCA-5. 

1 Frank B. Turner, 28 BTA 91 (1933), affirmed 71 F. (2d) 1018, 
CCA-2 (1934); John M. Longyear, Jr., 28 BTA 1086 (1933), affirmed 
77 F. (2d) 116, App. D. C. (1935); ef. Arthur H. Van Brunt, 11 BTA 
406 (1928). 

12 Note 4, supra. 
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estate, and also “in lieu of any and all claims for sep- 
arate maintenance and allowance.” An action for 
divorce was filed in the State of Minnesota the same 
day the agreement was entered into. Several days 
later an absolute divorce was granted to Mrs. Douglas, 
the decree explicitly incorporating the terms of the 
trust in lieu of any other provision for alimony. The 
court held that the income of the trust was taxable 
to Mr. Douglas, stating that “the net income of the 
trust fund, which was paid to the wife under the 
decree, stands substantially on the same footing as 
though he had received the income personally and 
had been required by the decree to make the payment 
directly” since, by means of the trust, the income was 
“segregated and paid in discharge of his obligations” 
to assure the wife suitable support. The court further 
stated that it “did not regard the provisions of the 
statutes as to the taxation of trusts” as intended “to 
apply to cases where the income of the trust would 
otherwise remain, by virtue of the nature and purpose 
of the trust, attributable to the creator of the trust and 
accordingly taxable to him.” 

The court thus applied to the particular facts before 
it the broad and elastic principle of constructive 
receipt—supported by its prior decisions to the effect 
that “income was received by a taxpayer, when, pur- 
suant to a contract, a debt or other obligation was 
discharged by another for his benefit.” It appar- 
ently did not hold that the income from all alimony 
trusts should be taxable to the husband, but rather 
limited taxation to him of income from trusts which 
he might be deemed to have constructively received. 
Trouble immediately arose, therefore, because this 
elastic doctrine could be given certainty only when 
translated into the combination of factors present in 
the Douglas case, namely, (1) a legal obligation im- 
posed on a husband by local law to support his 
divorced wife, (2) incorporation of the trust agreement 
into the divorce decree, and (3) continuing jurisdic- 
tion in the court to revise its decree or the trust instru- 
ment. <A fourth factor, a provision in the trust 
instrument whereby the husband was to make up 
deficiencies in income, was present but not specifically 
relied upon by the Supreme Court, although empha- 
sized in later decisions of the lower courts.'* The 
difficulties of the latter arose when one or more of 
these factors were absent, and their decisions neces- 
sarily often resulted in a process of factual addition 


and subtraction.** Fundamentally, confusion ensued 


1%3The court cited Old Colony Trust Co. v. Commissioner, 279 U, S. 
716, 1 ustc f 408 (1929) (income taxes of employee paid by employer) 
and U, S. v. Boston and M. R. Co., 279 U. S. 732, 1 ustc § 407 (1929) 
(lessor’s income taxes paid by lessee). 

4 Alsop v, Commisstoner, 92 F. (2d) 148, 37-2 ustc % 9469, CCA-3 
(1937); Glendinning v. Commissioner, 97 F. (2d) 51, 38-2 ustc § 9348, 
CCA-3 (1938); Cap Andrew Tilles, 38 BTA 545 (1938); E. T. Weir, 
39 BTA 400 (1939). 

8 See note, 52 Harv. L. Rev. 804 (1939). 
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because the case left open the vital question of whether 
income from an alimony trust was taxable to the hus- 
band only when there was a continuing obligation 
under local law to pay alimony, or was always taxable 
to him by virtue of the creation of the trust, which 
may or may not have completely discharged his obliga- 
tion to support. 

After the lower courts had struggled with the con- 
fusing doctrine of the Douglas case for about five years, 
the Supreme Court again considered the problem in 
the Fitch, Fuller and Leonard cases heretofore re- 
ferred to. 


The Fitch Case 


In the Fitch case the alimony trust in question was 
created a few years before the divorce while the tax- 
payer and his wife were separated and in settlement 
of a suit by her for separate maintenance. Certain 
premises (a hair tonic factory and a long-term lease 
thereon) were transferred to a trustee under provi- 
sions to pay the wife $600 a month for her life and 
the balance to the grantor-husband for his life. In 
1925 the wife filed suit for divorce in an Iowa Court. 
A property settlement was agreed upon which in- 
cluded the trust agreement and, in addition, provided 
for a transfer to her by her husband of cash and 
certain shares of stock of F. W. Fitch Co. The divorce 
decree confirmed the property and alimony settlement. 
The claim of the Commissioner, to the effect that the 
income distributed in 1933 under the terms of this 
trust to the divorced wife should have heen included 
in the husband’s taxable income for that year, was 
sustained by the Supreme Court, Mr. Justice McRey- 
uolds dissenting. The majority of the court by inter- 
pretation limited the Douglas case to the principle that 
income from an alimony trust is taxable to the husband 
only when it is used to discharge a “continuing obliga- 
tion of the taxpayer to support his divorced wife.” It 
held that a husband, in order to sustain “the burden 
of establishing that his case falls outside the general 
rule expressed in Douglas v. Willcuts’ must produce 
“clear and convincing proof” that “local law and the 
alimony trust have given the divorced husband a full 
discharge and leave no continuing obligation however 
contingent.” After making an independent examina- 
tion of the law of Iowa, the Court declared that it 
was not convinced that the Iowa courts were without 
power “to modify alimony awarded in a lump sum 
or a property settlement ratified by a divorce decree” 
and, accordingly, held that Mr. Fitch remained taxable 
on the income of the trust. ° 


The Fuller Case 


In the Fuller case, the court applied the rule of the 
Fitch case and held that the husband had shown that 
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the local law and the trust instrument gave him a 
full discharge and imposed no continuing obligation 
on him. Briefly stated, it appeared that the taxpayer 
and his wife, residing in Connecticut, entered into an 
agreement on July 25, 1930, in contemplation of 
divorce, which provided, among other things, for the 
creation by him of a trust of certain shares of stock 
of the Fuller Brush Company. The trust was to be 
irrevocable and was to continue for ten years, upon 
the expiration of which the principal was to be trans- 
ferred to her outright. The wife repaired to Reno, 
Nevada, and obtained a divorce decree on November 
12, 1930 which approved the agreement referred to. 
On December 22, 1930, the divorced husband created 
the trust provided forin the agreement. The Supreme 
Court, after reviewing the Nevada cases, expressed 
the opinion that the Nevada Court retained no power 
to alter or modify the divorce decree. It also found 
that the trust agreement itself imposed no “continu- 
ing obligation” on the husband because he did not 
“underwrite the principal or income from the trust or 
any part thereof or make any commitments, contin- 
gent or otherwise, respecting them.” Accordingly, 
the majority held that the income from this trust was 
taxable to the wife. 


Mr. Justice Reed in a separate dissenting opinion 
took the view that the husband should be taxed upon 
the income. In his opinion continuing liability was 
not the real basis for the decision in Douglas v. Will- 
culs, but rather “the prior appropriation, by the crea- 
tion of the trust, of future income to meet an obligation 
of the taxpayer.” Accordingly, in his view, it made 
no difference whether the creation of the trust did or 
did not discharge the husband’s duty to support. 


The Leonard Case 


in the Leonard case, a majority of the court applied 
the rule of the Fitch case and held that the taxpayer 
had not shown that the laws of New York there in- 
volved and the trust instrument gave him a full dis- 
charge and imposed no continuing obligation upon 
him. It appeared that in 1928 the wife instituted a 
suitin New York for an absolute divorce. On June 4, 
1929, while that suit was pending, the husband and 
his wife entered into a separation agreement and ex- 
ecuted a trust agreement. Under the latter the hus- 
band contributed certain cash and securities which 
included $400,000 principal amount of 6% First Mort- 
gage bonds of an oil company. The husband guaran- 
teed the “payment when due of the principal and 
interest” on those bonds. The net income of the trust 
Was to be paid $5,000 a year to each of three children 
and the remainder to the wife during her life for her 
maintenance and support. The separation agreement 
incorporated the trust agreement by reference and, 


TAXATION OF ALIMONY TRUSTS 531 


among other things, provided for the husband to pay 
his wife an additional $35,000 a year during her life. 
The decree of divorce became final in October, 1929. 
It “approved and affirmed and made a part of the judg- 
ment herein” the separation agreement (which in- 
corporated the trust agreement) and in addition 


directed the husband to pay the wife $35,000 a year for 
her life. 


Mr. Justice Douglas, who wrote the opinion for the 
majority of the court, after a review of the New York 
cases, thought the husband had not established by 
“clear and convincing proof” that the settlement could 
not be modified by the courts of New York. Even 
though wrong in this respect, he thought the husband 
“clearly taxable” on “that portion of the trust income 
which was received from the guaranteed bonds” be- 
cause the guarantee was a “continuing obligation.” 
Mr. Justice Reed concurred in the result while the 
Chief Justice, Mr. Justice McReynolds and Mr. Justice 
Roberts were “of the opinion that the judgment of the 
Circuit Court of Appeals” which held that the husband 
had no continuing obligation either under local law 
or the trust instrument,’® should be “affirmed.” 


Constructive Receipt—Continuing Obligation 


The most that can be said of the rule established 
by the Supreme Court in the Fitch, Fuller and Leonard 
cases is that it seems to follow logically from Douglas 
v. Willcuts, if the assumption is once made that the 
basis of that decision is that income from an alimony 
trust is deemed constructively received by a husband 
only when it discharges a continuing obligation to 
support his divorced wife. However, many a sacrifice 
has been made upon an altar of logic. The continuing 
obligation theory has numerous bad aspects. In order 
to determine who is taxable upon the income from 
an alimony trust, it must be first decided whether the 
husband has (1) “a continuing obligation” to support 
his divorced wife either under (a) “local law” or 
(b) “the trust instrument.” The concept of a “con- 
tinuing obligation” in the first place is inherently 
indefinite, obscure and confusing. Was the guaran- 
teed payment of principal and interest in the Leonard 
case a “continuing obligation”? The Circuit Court 
of Appeals for the Second Circuit, and, apparently, at 
least three Justices of the Supreme Court itself did 
not think so, although the majority held otherwise. 
In the second place, the existence of this indefinite 
concept is itself dependent upon local law which in 
most cases is equally, if not more, obscure, indefinite 
and difficult of ascertainment. Was it not “clear and 
convincing” under New York law that Mr. Leonard 
had no “continuing obligation” to support his divorced 
wife? Again the Second Circuit Court of Appeals, and 


105 F. (2d) 900, CCA-2 (1939). 





















































































































































































































































532 TAXES 


at least three Justices of the Supreme Court itself 
thought so, although the majority held otherwise. 
More revealing, however, in this respect, is the story 
of the trials and tribulations of Mr. Fitch subsequent 
to the Supreme Court decision in his case holding that 
he had not shown by “clear and convincing” evidence 
that the law of Iowa imposed no “continuing obliga- 
tion” upon him to support his wife. After that deci- 
sion Mr. Fitch took the only avenue of escape 
seemingly left open to him—he filed a petition on May 7, 
1940, in the District Court of the State of Iowa in and 
for Polk County, asking the court to modify the 
divorce decree entered on December 17, 1925. He 
stated that since that date his property and assets had 
diminished in value and “become impressed with a far 
greater burden than originally existed” because “for 
the year 1933, and years subsequent thereto, the 
United States Commissioner of Internal Revenue has 
determined that income of the aforesaid trust payable 
to the plaintiff, pursuant to the terms thereof, is con- 
structively the income of the defendant in that said 
income is discharging the defendant’s continuing obli- 
gation to support the plaintiff and that he is subject 
to the federal income tax thereon.” Mr. Fitch’s former 
wife responded by filing a motion to dismiss the peti- 
tion on the ground that it showed “on its face that 
the decree of divorce entered herein was a final adjudi- 
cation of all marital and property rights between these 
parties” and that the court retained no jurisdiction 
“either for the purpose of reallocating the income of 
the trust referred to or to redistribute any of the prop 
erty involved in the settlement.” The court (May 
‘Term, 1940) sustained the motion to dismiss declaring 
that under the law of Iowa it was without power “to 
modify, amend or change the decree of divorce entered 
herein or to reallocate the income of the trust referred 
to.” This action of the District Court was affirmed by 
the Supreme Court of Iowa on November 12, 1940." 
The court severely criticized the United States Su 
preme Court’s interpretation of the law of lowa declar 
ing that it was “of the opinion that this question has 
been considered, by the bench and bar of this state, 
fairly well settled,” and that “as we read our decisions, 
we can find little room for doubt as to the attitude we 
have heretofore taken in reference to this question.” 
There is something humorous in the situation of the 
highest court in our land being hoisted by its own 


petard, so to speak, and rebuked for misinterpreting 


the law of lowa, which seemed so free of “doubt.” 
That it does not foster respect for our administration 
of justice in tax cases, however, would seem regret- 
tably clear. 

Mr. Fitch’s troubles, however, were not vet over. 
Despite the Towa decision, the Commissioner deter- 


" Fitch v. Fitch, 294 N. W. 577 (1940). 
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mined that Mr. Fitch was taxable on the income oi 
the trust received by his divorced wife on the ground 
that the decision of the United States Supreme Court, 
relating to similar income for the year 1933, made the 
question as to income for subsequent years res judi- 
cata. A merciful Board of Tax Appeals, however, held 
to the contrary,’** and the Government finally ac- 
quiesced.'® No doubt Mr. Fitch, during the tortuous 
course of this litigation, had occasion to make ample 
use of the product of the factory he conveyed to estab- 
lish the trust for the support of his divorced wiie! 

We need not shed too many tears over Mr. Fitch, 
however, as he finally succeeded in avoiding the tax 
on the alimony received by his wife. But what about 
the Iowa citizen who is financially unable to create a 
trust, and who, consequently is required to pay the 
tax on the $20, $30, or $50 weekly alimony he pays 
to his divorced wife? Is there any reason why lie 
should be treated any differently in this respect from 
Mr. Fitch? Although the interpretative burden im 
posed on taxpayers by the rule of the Fitch, Leonard 
and Fuller cases is an appalling one,?® it is over- 
shadowed by the unjustifiable discrimination which 


the rule embodies. It not only leads to discrimination 


between men like Mr. Fitch and the Iowa citizen re 
ferred to, but also destroys any uniformity in the tax 
ation of alimony trusts for, under it, even in the same 
jurisdiction some are taxable and others are not. .\s 
Mr. Justice Reed in his dissenting opinnion in the 
Fuller case aptly put it: 


“We are now at the point where the taxability of the settlor 
depends not only on the ‘clear and convincing proof’ of the finalit 
of the decree but the ability to produce that proof depends 
upon the skill of the draftsman of the settlement. Fine dis 
(uictions are necessary in reasoning but most undesirable in 
a national tax system.” 


8 FW. Fitch, 43 BTA 773 (1941). 

1% 1941-1 CB 4. 

*? The rule is pregnant with the possibility of further legal refine- 
ments. In Pearce v. Commissioner, 62 S. Ct. 754, 42-1 ustc § 93 
(March 9, 1942), the court held that the appellant divorced wife 
was subject to tax on income received under an annuity contract 
purchased for her by her former husband from whom she was 
divorced in Texas. The court ruled that if the Commissioner pro- 
ceeds against an ex-wife, she sustains the burden of rebutting his 
presumptively correct determination by showing ‘‘doubts and un- 
certainties’ as to whether the payments were made pursuant to he! 
former husband’s continuing obligation to support her, whereas. if 
the Commissioner proceeds against the husband, he must submit 
“clear and convincing proof’’ to sustain his burden. It further held 
that the ex-wife, in this case, did not sustain her burden, because 
the husband was not under a ‘‘continuing contractual obligation”’ 
to support her, and she did not show that it was ‘‘doubtful] and 
uncertain”? that the Texas court retained control over the annuit: 
contract. Mr. Justice Frankfurter, who, with the Chief Justice 
dissented, said: 

“The decisions of this court dealing with the question before us 
have turned upon whether local law was uncertain as to the exist 
ence of a continuing obligation on the part of the husband to sup- 
port the wife. The opinion of the court now introduces anothe 
element, namely, whether the loca] law is uncertain as to the powe! 
of the state courts to remake the particular settlement, This, it 
seems to me, has no valid relation to the basic principle of tax 
liability that ‘he who receives benefits should be taxed.’ Wheth« 
a husband is benefited from the payment of monies to his divorce 


} 
( 
t 


wife depends upon his obligation to her which the payment of the 
monies served to discharge. not upon the nature of the wife's 
interest in the property he has transferred to her. To introduce 
such an unwarranted refinement is to clog the administration of the 
revenue laws.’’ 









ymit 
1eld 
ise 
on” 
and 
uits 

lice 


cist 
sup- 
Lhe 


wel 


tax 


the 
the 
ife’s 


uce 
buce 





















































September, 1942 


Moreover, the rule discriminates between taxpayers 
of different states, for in some states an alimony trust 
can be created which will discharge a husband’s 
future obligations, while in others it cannot. Thus 
two trusts, precisely alike in every respect, drawn 
for the purpose of providing maintenance and support 
for a former wife, have different tax results depending 
upon the state of residence of the respective settlors 
or, at least, upon the state where the divorce is 
obtained. In this respect, if income taxes are of pre- 
dominate importance, prospective divorcees are en- 
couraged to migrate to states such as Nevada where 
the finality of the settlement is clearly established. 

It is true, of course, that the lack of uniformity 
referred to, is due largely to differences in local state 
law. But local state law became important only be- 
cause of the test of taxability adopted by the Supreme 
Court. If the majority in the Fuller case had adopted 
Mr. Justice Reed’s interpretation of Douglas v. Will- 
cuts, the taxation of alimony trusts would not now be 
confused by differences in local state law, because 
under that interpretation the existence or non-exist- 
ence of a continuing obligation under local law is 
unimportant. It would only be necessary to determine 
the character of the trust, that is, whether it was 
created in recognition of the husband’s pre-existing 
duty to support his divorced wife. Once that was de- 
termined the applicability of the theory of construc- 
tive receipt of income to discharge the obligation 
would come into play and would be nationwide in scope. 

That the Supreme Court had some doubt of the 
wisdom of the rule it was establishing is apparent 
from the fact that in both the Fitch and Fuller cases it 
specifically pointed out that Congress if it chose might 
legislate otherwise. In the Fuller case, the court 
sand < * 

" This is not to imply that Congress lacks authority 
to design a different statutory scheme applying uniform 
standards for the taxation of income of the so-called alimony 
trusts. 

Congress thus far has not seen fit to legislate directly 
on the question of the taxation of alimony and alimony 
settlements. In the absence of legislation the courts 
necessarily have had to improvise rules regarding it. 
If the rules they adopted may be considered unwise, 
the fault, at least in the first instance, is that of Con- 
gress. If Congress had enacted a basic policy -with 
respect to alimony in its tax laws, the Supreme Court 
in the Gould and later cases would not have had any 
occasion for literal adherence to settled legal an- 
alogies in order to establish a rule regarding it. In 
all probability the motivating influence for the decision 
of the court in the Gould case to tax alimony to the 
husband rather than to the wife was the fact that any 


° 


*! “As if the law were now intended 
“For nothing else but to be mended.’’' —Hudibras 
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other determination would have led to double tax- 
ation.** Under the statutes, there was no way then, 
and there is no way at present, seemingly, that alimony 
can be taxed solely to the divorced wife. It is re- 
quired to be included in the husband’s gross income 
and, as the court pointed out in the Gould case, it could 
not be taken out by any deduction allowed by the 
statute. By taxing alimony to the husband, therefore, 
the court adopted the only rule which avoided taxing 
twice the money used for that purpose. 

It would seem that relief from the present unfor- 
tunate situation regarding the taxation of alimony 
and alimony trust income can come only from Con- 
gressional legislation. The Senate Finance Commit- 
tee in its report with respect to the 1941 Revenue Act 
proposed a solution taxing alimony to the divorced 
wife and not to the husband.” By allowing the hus- 
band to deduct such payments from his gross income, 
a double tax was avoided. The proposal emphasized 
substance rather than form, and, accordingly, whether 
the husband chose to discharge his obligation by the 
use of an alimony trust or outright alimony, made no 
difference. ‘The rule proposed was both just and 
simple, and substantially the same as that in effect 
in England. 

The proposal of the Senate Finance Committee was 
not adopted, but laid aside under a promise that it 
would later be considered again.2*> Undoubtedly, it 
will receive some attention in the consideration of the 


1942 Revenue Bill. Present hardships and inequities 
cry aloud for its adoption. It is encouraging to note 
that Mr. Randolph E. Paul, before the Ways and 
Means Committee on March 3, 1942, recommended its 
adoption in the following language: 


“Generally speaking, alimony payments are not subject to 
tax in the hands of a divorced wife. Even where irrevocable 
trusts have been established, and the husband has no further 
interest in the trust property, the income of the alimony 
trust is nevertheless taxable to him because it is used to pay 
an alimony obligation. Rising tax rates have in some cases 
absorbed the entire income of the husband required to pay 
the tax on his income and that of his divorced wife. At the 
same time, divorced wives receiving tax free alimony possess 
a privileged status under our tax laws which relieves them 
of any share of the tax burden. 

“The fair solution is that recommended by the Senate last 
year, namely to tax alimony payments to the divorced wife. 
We suggest that this solution be adopted.” 


Since the Treasury favors revision it is to be hoped 
that Congress now will act favorably on the sugges- 
tion, and finally bring to an end the struggle over the 
taxation of alimony trusts generated many years ago 


by Gould v. Gould and aggravated by the doctrines of 
Douglas v. Willcuts and its perplexing progeny, the 
Fitch, Fuller and Leonard cases. 





22See Lowndes, ‘‘Community Income and Alimony—Taxation,”’ 
20 Taxes 3 (Jan., 1941) for an excellent discussion of this point. 

23 Report of Senate Finance Committee, No. 673, 77th Cong., ist 
Sess, 11, 32. 

2 Strangman, ‘‘Alimony and the British Income Tax,’’ 19 Taxes 
535 (Sept., 1941); Konstam, The Law of Income Taz, 190 (1933). 
2 37 Congressional Record (Sept. 15, 1941) 7597, 7599. 


































































































































































Assessment Procedure and Problems 


IN SOUTH DAKOTA 


By NORRIS J. ANDERSON* 


iE initial step in administering the general 

property tax, namely assessment, is the foun- 

dation upon which other steps in property tax 
administration are based. “The assessor is the most 
important official in the administration and application 
of the tax. If the local assessor should perform his 
task perfectly, there would be little left for either 
township, county or state boards of equalization 
to do.”? 

New interest in assessment problems in South Da- 
kota reveals a growing recognition of the importance 
of this step. There is a rather general recognition of 
the existence of inequitable assessment. While boards 
of equalization are created by law no such board can 
completely undo all the faulty assessment under its 
jurisdiction. 

In states largely agricultural it is fair to assume 
that more than half of the necessary revenue for local 
government will somehow be extracted from owners 
of real and personal property, by means of a property 
tax, for some time to come. It becomes extremely 
important, therefore, to distribute the tax load as 
equitably as possible. Hence this emphasis upon the 
importance of establishing equitable assessment. 

The necessary improvements in property tax ad- 
ministration seem to have been retarded, at least in 
part, because of a lack of information among laymen 
concerning the problems involved. An effort has 
been made in South Dakota to assemble pertinent 
facts on assessment, and opinion among those who 
have contact with the administrative problems, to 


* Assistant Professor cf Agricultural Economics, South Dakota 
State College, Brookings, South Dakota. 


1A. S. Coody, ‘‘The Local Assessor and His Functions,’’ Proceed- 


ings, 18th National Conference of the National Tax Association. 
Pp. 62-72. 
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be made available to legislators, public officials, and 
laymen. 


Present Assessment Methods 


Provisions of the South Dakota law pertaining to 
the size of assessment districts and the selection of 
assessors are as follows: 

“Each organized civil township, incorporated town and cit) 
shall constitute an assessor’s district in which an assessor 
shall be elected or appointed as provided in the law relating 
to organized civil townships, incorporated towns and cities.” 

“The territory of each county not included in any organized 
civil township, incorporated town or city, shall constitute an 
assessor’s district in which an assessor shall be elected by 


the electors thereof in each general election, to serve for a 
term of two years.’’* 


It is apparent that South Dakota law provides for 
two separate and rather distinct types of assessment 
procedure. When organized town or township gov- 
ernment exists, assessment shall be conducted by a 
locally-elected town or township assessor. In those 
counties in which some township government has 
been disorganized, or in which certain township areas 
have remained unorganized, assessment shall be con 
ducted by a county assessor either elected or ap- 
pointed, depending upon certain conditions within the 
unorganized portion of the county. 


Evaluation of Assessment Procedure in South Dakota 

Relative effectiveness of county and township as- 
sessors: In approximately one-half of the counties of 
South Dakota, township government is partially or 
wholly unorganized. There are, therefore, many 
counties in which both the county and the township 


assessor systems are in operation. Under these con- 
2 57.0303 South Dakota Code, 1939, 
57.0302 Ibid. 
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ditions a rather effective comparison of the two systems 
is possible. 

The need for equalization among the townships 
assessed by township assessors, as compared with the 
amount of equalization found necessary by the county 
hoard of equalization in those areas assessed by a 
county assessor, constitutes one possible approach to 
the problem of measuring the efficiency of the two 
systems. In two-thirds of the counties under study 
the number of adjustments which the boards of equaliza- 
tion find it necessary to make in assessed valuations 
is greater in the organized townships assessed by 
locally-elected assessors. In Haakon county, for 
example, there are eighteen organized townships, and 
thirty whole and seven fractional townships unorgan- 
ized. In 1937 the county commissioners, meeting as 
a board of equalization, made changes in the assess- 
ment of real estate in eight of the organized townships, 
whereas no change was made in the thirty whole and 
seven fractional townships assessed by the county 
assessor. Included among the latter are some of the 
most densely populated townships in the county. In 
1938 changes were made in the assessment of real 
estate in five of the organized townships, while again 
there was no change in the assessment of the un- 
organized area. In 1940 equalization was found neces- 
sary in approximately half of the area assessed by 
township assessors, but was necessary in less than 10 
per cent of the unorganized portion of the county 
assessed by a single (county) assessor. 

The cost of assessment: A comparison of the costs 
of the two systems, the township and the county as- 
sessor system, is difficult to secure except in those 
counties of western and central South Dakota where 
the two systems are in use. Butte, Perkins, Tripp, 
Jackson, Jones, Lyman, Fall River, Harding and 
Haakon counties report the county assessor system to 
be the less costly. Butte county, for instance, reports 
assessment costs of approximately $1.50 per owner- 
ship unit in the area assessed by the county assessor, 
while the cost per ownership unit in organized town- 
ships approximates $4.00 per unit. Lawrence and 
Meade counties report the costs of the two systems to 
be approximately the same. 


Consensus: Opinion of county commissioners and 
auditors throughout South Dakota has been sampled 
by questionnaire and personal interview methods. All 
counties of the state were solicited for opinion and 
information. The inquiry was sent in each case to 
the county auditor. Response has been received from 
fifty-one out of a total of sixty-three counties. Some 
of the questions asked and the answers received are 
as follows: 

Question: With reference to the results of assessment, does 
the County Board of Equalization of your county find it diffi- 
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cult to make adjustments in the assessment returns submitted 
by township assessors? 
Answer: Yes—58 per cent of counties responding. 


No —42 per cent of counties responding. 


Question: Agricultural lands are classified in some states 
by committees of experienced farmers. This work is generally 
done under the direction of the State Tax Commission and 
in cooperation with the county assessors of the state. After 
the classification for a county is completed, the assessed 
valuation for each class of land is determined by a committee 
composed of the county commissioners, the county assessor 
and one member of the State Tax Commission. Thus an 
attempt is made in some measure to equalize assessment 
levels among counties before assessment is made instead of 
afterwards. What is the reaction of your county commis- 
sioners to such an approach? 

Answer: Favorable—63 per cent of counties. 
Unfavorable—12 per cent of counties. 


Indifferent—3 per cent of counties. 


Question: Do you believe that a classification of the agri- 
cultural land of your county, in terms of soil types and 
other physical factors affecting productivity, would be help- 


ful in determining the proper assessed valuation of land? 
Answer: Yes—76 per cent of counties. 
No—21 per cent of counties. 


Indifferent—3 per cent of counties. 


Question: Which do you believe could use the classification 
approach to the problem of establishing equitable assessment 
of agricultural land the more satisfactorily, the county assessor 
or numerous locally-elected township assessors? 


Answer: County assessor—89 per cent of counties. 
Township assessor—l1 per cent of counties. 

The answers to the above questions came from 
county auditors and county commissioners. ‘These 
officials have first-hand contact with the problems 
arising in the present system. 

County auditors and commissioners were asked to 
list both advantages and disadvantages of the county 
assessor system. The most commonly cited advantages 
of the county assessor system are: 


1. More equitable assessment would result. All 
assessment within one county should be under one 
headship. Such deputy assessors as are needed should 
be appointed by the county assessor and should work 
under his supervision. 


2. Ifacounty assessor is appointed on a merit basis 
and made a full-time official in the county, he would 
have the entire year in which to study problems and 
arrive at equitable values. 


3. The work of the local (township) assessor is too 
often affected by close personal contacts with neighbors 
and close friends. When local government becomes 
too local it becomes too personal and ceases to be 
impartial. The county assessor appointed by the county 
commissioners under a merit system would be less 
hampered by the handicaps now bearing upon town- 
ship assessors. 


4. It is easier to train one county assessor than 
numerous (from fifteen to sixty-five) township assessors. 
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Potter county, in which township government has 
been discontinued and in which the county assessor 
system is in operation, reports as follows: 

“We have had the same (county) assessor for 12 
years. We have one set of books and only one man 
to contact in case of error. He knows the assessment 
of the whole county and is well able to equalize.” 

The most commonly cited elements of weakness in 
the county assessor system are the following: 

1. With reference to the assessment of real estate 
the county assessor system seems definitely superior 
but personal property presents a more serious problem. 
So many deputies would be necessary that the potential 
advantages of the county assessor system might be 
inoperative. 

2. Men with sufficient training and/or experience 
to serve as county assessors are not available. 

3. The county assessor might have difficulty in 
maintaining an acquaintance with local conditions in 
some of the larger counties of South Dakota. 

4. Too much power would be placed in the hands 
of one man. 


Practical Remedies for Assessment Weaknesses 

Supervision of assessment: The general property 
tax as actually administered is one of the most difficult 
of all taxes to justify. Its retention can be justified, 
if at all, only on the grounds that its administration 
can be improved. Remedies relied upon to bring about 
improvement should not be half-hearted or superficial. 

If the locally-elected township assessor is retained 
some system of close supervision seems inevitable. 
The elimination of the old tendency toward competi- 
tive undervaluation is important. 

Enactment of law permitting the Division of Taxa- 
tion to exercise more supervision through state- 
appointed and technically competent supervisors of 
assessment working under a merit system seems neces- 
sary. Supervisors should give assistance to assessors 
by standardizing values within specific classes of prop- 
erty, and they might also be assigned the responsibility 
for actually assisting with local assessment. In carry- 
ing out this work the supervisors should instruct local 
assessors in the use of field books, maps and land 
classification systems. Individual assessment problems 
should be discussed and standards compared. Help 
might be given in the field where property is par- 
ticularly difficult to assess. Local assessors could go 
to the supervisor at any time for consultation and advice. 

Objective valuation of property through classifica- 
tion: The objective approach is practical in the as- 
sessment of agricultural land. Land classification 
involves grading land in terms of soil type, susceptibility 
to erosion, topography and such other physical factors 
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as affect the value of land. It is, therefore, a means 
of determining justifiable variations in assessment 
levels and is an aid in establishing equitable assess- 
ment. The information assembled for classification 
gives to the owner, the assessor, loan agencies and 
other interested parties, an inventory of the agri- 
cultural resources of the land. Classification also 
becomes an aid in determining proper sale and rental 
values for county, state, and privately-owned land— 
values that will be in keeping with productive capacity. 
In developing this system the information concerning 
physical characteristics of land should be kept dis- 
tinctly separate from those of economic origin so that 
with any changes in economic conditions the neces- 
sary adjustments could be made without additional 
field mapping. 

The county unit system of assessment: It is logical 
that one official in each county, selected in accordance 
with prescribed qualifications, should be able to assess 
property throughout the county equitably. The county 
commissioners should appoint this assessor, subject 
to the approval of the Division of Taxation. The 
appointed assessor should be subject to removal for 
failure to perform properly the duties of his office. 

The assessment of real property should be a con- 
tinuous process of collecting appraisal data. The as 
sessor should continually be alert for information on 
the market value of land as revealed by land sales, and 
by the value of the products of the land. He should 
take into account public improvements and develop- 
ments which may change the value of the property. 
The adoption of a system of voluntary reporting of 
personal property, sometimes referred to as the honor 
system, should be made optional with the county. 

In the smaller counties of South Dakota, and in 
those more thinly populated, the county assessor 
could do all of the assessing of real and personal prop 
erty without assistance. In many counties it would 
be necessary to employ one or more full- or part-time 
deputies. For instance, Lawrence county employs a 
county assessor and three part-time deputies. The 
county has been divided into four assessment districts. 
Each district is assessed by one member of the staff, 
with the county assessor doing the field work in each 
specific district every fourth year. Thus he maintains 
a reliable acquaintance with all parts of the county. 
He instructs each deputy and supervises assessment 
throughout the county. Comparatively few adjust- 
ments are made by the County Board of Equalization. 
Long tenure has enabled the assessor to become 
familiar with local problems and with the duties of 
the office. 

The probability of obtaining men qualified by training 
and/or experience, and the possibility of retaining such 
qualified assessors for an indefinite [Turn to page 549] 
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CIGARETTE and Other Tobacco Taxes 


By ROY G. BLAKEY! and GLADYS C. BLAKEY 


AXES on tobacco are now collected by the 

Federal Government, twenty-eight states, and 

eight cities. The federal taxes have been in 
force ever since the Civil War. Indeed, the Bureau 
of Internal Revenue was established to administer 
these and other war excises and when the war was 
over its chief function was the administration of fed- 
eral taxes on tobacco and liquor. Almost all other 
taxes were repealed and, for the half century pre- 
ceding World War I, nearly all net federal revenues 
came from excises on liquor and tobacco and from 
customs duties. 


Extent and Fiscal Importance 

Federal license fees on tobacco manufactures were 
doubled by the War Revenue Act of 1918 and taxes 
on cigars, cigarettes, tobacco, and snuff were increased 
substantially. The industry did not suffer as much as 
it feared for two reasons: increase in smoking by 
men! and the great development of smoking by women. 
Trends in tobacco consumption are discussed below. 


* The authors are glad to acknowledge the assistance of federal 
and state tax officials and several] tax research organizations for 
furnishing data; the Graduate School of the University of Minnesota 
for supplying a small fund used mainly for expenses of correspond- 
ence; and Dr. George H. Watson of the Federation of Tax Admin- 
istrators who was especially helpful in eliminating errors and 
making suggestions, 

+ Professor of Economics, University of Minnesota. 

‘The ‘‘tremendous impetus ... given to cigarette smoking by 
the return of the soldiers who had had cigarettes fed to them free 
by their government, and the Red Cross, Y. M. C. A., and every 
other volunteer aid association while they were at war,’’ 72nd 
Congress, first session, Hearings before the Committee on Ways and 
Means on Revenue Revision, 1932, p. 559. 


In 1940 these taxes produced more than $97,000,000 
for the states and over $600,000,000 for the Federal 
Government. These ampunts were the largest ever 
collected from this source. For several states the tax 
yielded about 5 per cent of total tax revenue. Includ- 
ing the states that did not have such a tax, the yield 
was 2.3 per cent of all tax revenue. Receipts from this 
source in 1941 were even greater, 10 per cent more 
for the states and 16 per cent more for the Federal 
Government. Monthly reports available for 1942 fore- 
cast that these receipts will be surpassed this year. 


Federal Taxes 


The federal tax on tobacco is one of the oldest 
excises in our fiscal history. It dates from 1862. For 
years before World War I the rate of tax on cigars 
was $3.60 a thousand regardless of size, weight or 
price. Graduation was established by the War Rev- 
enue Act of 1917. This law added to existing taxes 
new levies that increased from 25 cents a thousand for 
cigars weighing not more than three pounds per 
thousand to $7 a thousand for those retailing at more 
than 20 cents each. The additional levies on cigarettes 
were 80 cents a thousand for those weighing not more 
than three pounds a thousand, and $1.20 a thousand 
for those weighing more. 

By the Revenue Act of 1918 the rates were again 
increased. The minimum tax on cigars was $1.50 a 
thousand, the maximum $15 a thousand. Cigarettes 
were taxed at $3.00 and $7.20 a thousand. In 1926 


TABLE I 
Federal Taxes—Cigars and Cigarettes’ 


Proposed tax rates 





Tax 

Made to sell at retail rate 

Class (cents) perM 
ances Cigars 
A. Mobtmore thaw 25. ...66k is cig encc aes . Soe 
B- More than 2.5 and not more than 4.... 3.50 
C More than 4 and not more than6.............. 5.00 
D Morethan 6and not morethan 8......... 7.00 
E More than 8 and not more than 11... 10.00 
F More than 11 and not more than 15 13.50 
G More than 15 and not more than 20 18.00 
H More than 20 and not more than 30. . 25.00 
a rs 35.00 
Cigarettes 

l. Weighing not over 3 lbs. per M.. 3.50 
2. Weighing more than 3 lbs. per M............. 8.40 


Present tax rates 
Tax 
rate 


perM 


Made to sell at retail 
(cents) 


Cigars 
$ 2.00 


3.00 


More than 8 and not more than 15. 
More than 15 and not more than 20.. 
Over 20 . 


5.00 
10.50 
13.50 


3.25 
7.80 


REL REPEC See ce eee ee eee ee ee ee 2 ee et ee ee 


1The Revenue Bill of 1942, Sec. 605, 77th Congress, 2d Session, H. R, Report No. 2333. 
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some reduction was made on tobacco and cigars, but 
the cigarette rate was not changed. In 1940 the tax 
on cigarettes was increased slightly (to $3.25 and 
$7.80). These rates for the most common size of 
cigarettes are equivalent to 214 cents a package of 20 
for the pre-World War period, 4 cents after October, 
1917, 6 cents after February, 1919, 61% cents since 
June 30, 1940. Cigars are taxed 75 cents a thousand for 
small ones, and $2.00 to $13.50 a thousand for larger ones 
according to retail price. The tax on chewing tobacco 
and snuff is 18 cents a pound. The tobacco industry 
has never been complacent over these high rates. 
Representatives have appeared before Congress to 
protest every increase. They blamed much of the de- 
creased sale of cigars on the high tax, but this rea- 
soning did not seem to impress Congress in view of 
the phenomenal rise in tobacco consumption. 


TABLE II 


Internal Revenue Receipts 
From Cigars, Cigarettes and Tobacco ' 
1915-1942 
(In thousands) 














Tobacco, 
Manufactured 

Year Cigars Cigarettes Snuff Total 

1915 $20,769 $ 21,716 $37,072 $ 79,957 
1920 56,416 151,495 87,898 295,809 
1925 44,077 225,143 76,027 345,247 
1930 21,452 359,881 69,006 450,339 
1935 11,847 385,478 61,865 459,179 
1940 12,552 533,058 62,463 608,073 
1941 13,150 616,756 67,806 697,712 
1942 14,292 704,949 61,051 780,792 


By 1941, however, the industry convinced many 
Congressmen that the share of taxes paid by tobacco 
and its products was high enough, and so, although 
all other important excises except that on gasoline 
were raised and many new ones imposed by the Rev- 
enue Act of 1941, those on tobacco were left at 1940 
rates. Much weight was put on the argument that the 
tobacco farmer was the real sufferer.2 Higher rates 
are proposed in the 1942 tax bill now before Congress, 
as shown in Table I. 

Despite high rates, the yields from tobacco taxes 
showed a remarkable increase every year from 1916 to 
1931. In 1932 there was a slight drop, but in 1933 
the increases started again. Another phenomenal rise 
took place between 1940 and 1941. These changes are 
indicated in Table II and the accompanying charts. 
For recent decades tobacco taxes formed the lowest 
percentage of total tax receipts in 1918 and the high- 


Annual Reports of the United States Treasury and the Com- 


missioner of Internal Revenue. Data for 1942 from Director of Tax 
Research. 


* Professor Groves reports that farmers received $156,000,000 for 
their 1931 crop, while the government received $436.000.000 from 
tobacco taxes. Financing Government, p. 325. 
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est percentage in 1933. These changes in proportions 
are due both to increases in receipts from tobacco 
taxes and to fluctuations in receipts from other taxes. 


State Taxes 


In 1921 Iowa took the lead among the states in 
taxing tobacco products. In December, 1938, 22 states 
levied such taxes. During the year 1939, five states 
were added to this list, Massachusetts, New Hamp- 
shire, New York, Rhode Island, and Wisconsin. In 
three of these the laws were intended to be temporary, 
in New York until June 30, 1940, in Massachusetts 
until June 30, 1941, and in Wisconsin until June 30, 
1941. Temporary laws were continued by Connecti- 
cut, Ohio, Pennsylvania and Vermont. Although the 
Rhode Island law had been in effect less than a 
year, it was amended by repealing the tax on tobacco 
products other than cigarettes. No new states were 
added to this list in 1940, but the New York state tax 
was continued. In 1941 Illinois, Maine, and Oregon 
enacted laws to tax cigarettes, and the three states 
of New York, Massachusetts, and Wisconsin con 
tinued their taxes. Enforcement of the Oregon tax, 
however, has been temporarily suspended pending 
outcome of a referendum vote in November, 1942. One 
state, Montana, repealed its tax in 1939. Therefore 28 
states now tax sales of tobacco." 


Federal Revenue from Tobacco Products * 


1913—1942 
means AMOUNT IN DOLLARS BY FORM OF PRODUCT pou. 
——_ ae Soe ES ee : 




























os 


PER CENT PER CENT 
25 


\25 





























1925 


* Sources: United States Treasury Reports, with some adaptations 
from Facing the Tax Problem by Carl Shoup et al., Twentieth Century 
Fund (1937), pp. 520-523, and from T. N. E, C. mimeographed report 
by Dewey Anderson, Taxation and Recovery (1940). ‘Tax Revenue” 
includes internal revenue taxes and customs duties. 

’ Details for each state tax are shown in Tax Systems, 1942, pp. 
229-231. 
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Bases and Rates 

Fifteen states tax cigarettes only ;* four tax papers 
and tubes as well as cigarettes ;° five tax all tobacco 
products. Oklahoma taxes all but snuff. North Da- 
kota is unique in taxing snuff in addition to cigarettes, 
papers, and tubes. Rhode Island taxed all tobacco 
products until 1940, when the law was repealed except 
as applicable to cigarettes. 


* Arkansas, Connecticut, Illinois, Kansas, Kentucky, Maine, Massa- 
chusetts, New York, Ohio, Oregon, Pennsylvania, Rhode Island, 
Texas, Vermont, Washington, Arkansas requires a license, how- 
ever, for sale of cigars as well as cigarettes. Oklahoma was orig- 
inally in this category. 

5 Towa, South Dakota, Utah, and Wisconsin. 

6 Alabama, Arizona, New Hampshire, South Carolina, Tennessee. 
Louisiana and Mississippi tax everything except snuff. 
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More than half the states impose a flat rate on 
cigarettes. In seven states the rate is 1 mill per cig- 
arette (Connecticut, Illinois, Maine, Massachusetts, 
Oregon, Rhode Island, and Vermont). This is equal 
to 2 cents a package of 20. In Mississippi the tax is 
0.2 cents for each cigarette, equivalent to 4 cents a 
package; in Kansas and Arizona, 2 cents for each 20 
or fraction thereof; in New York, 1 cent on each 
ten cigarettes or fraction. It will be noted, therefore, 
that the most common state rate is 2 cents a package 
of 20. The highest rate, 5 cents a package, is imposed 
by Arkansas, Louisiana, and Oklahoma. (See Table 
III for rates of all states.) 


TABLE III 
State Tobacco Excises: Rates, Yields, Costs of Collection ' 
1940, 1941 
Cigarette ———————— 1940 ———_———"— ——- 1941 —————“ 
Tax per Per Cent of Per Cent of 

State Package Yield in Total Tax Per Cost of Yield in Total Tax Per 
of 20 Thousands Revenue Capita Collection Thousands Revenue Capita 
Alabama’ .... 3¢ $ 3,344 7.57 $1.11 3.7 $3,578 6.96 $1.26 
Arizona? 2 759 4.27 1.52 ee ; ae 
Arkansas .... = 1,593 5.20 82 1.1 1,708 5.10 87 
Connecticut 2 2,854 6.60 1.67 2.9 3,019 5.98 1.76 
Georgia” 3 3,122 6.99 .90 1.1 3,060 6.01 97 

Illinois s2 ee ve ee et ; Sa 
lowa ... 2 2,177 3.34 .86 3.7 2,104 3.13 82 
Kansas 2 1,342 3.62 72 3.56 ° 1,287 3.20 71 
Kentucky ..... a 1,724 4.13 61 Lan 1,872 3.79 65 
Louisiana ? _s 4,672 6.67 1.98 5,628 7.32 2.38 
Meine .......... 2 ae oe = wrk. 654" 3.45 * 77 
Massachusetts Z 7,361 6.19 1.69 ae” 7,939 6.34 1.83 
Mississippi” , ee 2,676 9.09 1.22 1.93 2,780 8.29 1.27 
Montana? aes piets Ne eee 805 01 ries a ere ch vas 
New Hampshire * i 1,041 8.27 2.18 4.9° 988 7.55 2.01 
New York ... i 21,530 4.79 1.65 ize” 23,846 4.88 1.76 
North Dakota 3 522 3.84 .80 tg 545 3.54 84 
ee 2 7,813 4.28 1.13 ; 10,857. 4.76 1.57 
Se a ae 5* 2,182 3.93 .94 .93 2,578 4.54 1.10 
RN eg 8 Bee, centage 2 ae aes a mae on — 
Pennsylvania ae 11,983 4.85 1.21 fe 12,411 4.54 1.25 
Rhode Island .. 2 1,401 9.45 1.98 1.7 1,242 740 1.74 
South Carolina? .. ss 2,559 8.40 1.34 ae 2,809 7.82 1.47 
South Dakota .. a 662 4.23 1.03 ae? 666 4.04 1.03 
Tennessee? ... 2 2,893 6.69 .99 a” 3,219 6.99 1.10 
Texas .§ 7,424 6.04 1.12 pad 7,949 5.78 1.23 
Utah ae 380 2.26 .69 1.31 349 1.90 63 
ee Cresent er 2 501 4.98 1.40 op: 477 4.41 1.32 
Washington ..............065 2° 2,107 3.56 1.22 1.26 2,232 3.48 1.28 
Wisconsin . aa 2,889 3.46 1.21 9 3,567 3.80 1.13 

{Ne RECN Pee ener pam e er $97,789 $107,248 


‘Table shows rates of cigarette taxes and yields of cigarette and 
other tobacco products taxes combined. Data for 1940 collections 
from Tax Institute, Tax Yields, 1940; for 1941 from United States 
Census, State Tax Collections 1941 (February, 1942). Per cent of 
total tax revenue computed as by Tax Institute on total state taxes 
less receipts for unemployment compensation tax. Costs of collection 
furnished by state administrators. This column is admittedly un- 
Satisfactory. 

* State taxes other tobacco products. 
Tax repealed as of December 31, 1939. 
‘ Approximate. Rate is on other basis. 
°Tax not in effect until approved by referendum, November, 


1 
19 


Prior to 1941 the rate was 3 cents. 
" Receipts for the first month tax in effect, $1,900,000. 
‘For 1941. 
* Total cost $107,183 of which $18,231 was for stamps; $54,379, 


dealers’ discounts; $34,572, salaries. The percentage 4.9 excludes 
dealers’ discounts. 

10 After deducting 5 per cent commission to agents. Average cost 
of collection on all other taxes 0.76 per cent. (L. H. Friess, Deputy 
Commissioner, New York, Proceedings, National Tobacco Tax Con- 
ference, 1941, p. 7). 

11 $78,000. 

12 $23,000 as reported in Tax Administrators News, September, 
1940. 

13For 4 months as reported in National Tobacco Tax Conference, 
Proceedings, 1941, p. 13. The percentage of total revenue is com- 
puted on an estimate that the tax will yield three times amount 
reported. 

4 From May 21, 1941 to January 10, 1942 costs totalled $30,798 or 
2.8% of tax collected. This cost was slightly less than for the first 
five months, which was 3.33%. Tax Administrators News, February, 
1942 and Proceedings, National Tobacco Tax Conference, 1941. 
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Several states graduate the tax according to the 
number of cigarettes in a package or according to the 
weight. Iowa and Utah, for example, impose a rate 
of 1 mill on cigarettes weighing not over three pounds 
per thousand and 2 mills for those weighing over 
that amount. North Dakota’s rates are 1.5 mills for 
each cigarette weighing under three pounds per thou- 
sand and 2 mills for those weighing more than 
that. Oklahoma’s tax is 2.5 cents per package of 10 
or less, 5 cents per package of 11 to 20, and 2.5 cents 
for 10 or fraction in larger packages, providing that 
for packages of 50 the tax is 12.5 cents. These Okla- 
homa rates, imposed in 1941, added 1 cent per pack- 
age to the lowest tax, 2 cents to the next group, 
and 5 cents to the last, the package of 50. A few states 
base the cigarette tax on retail prices. For example, 
in Kentucky the rate is 1 cent on each 10 cents of 
retail price or fraction thereof, practically the same 
as 2 cents a package. 

Cigars are taxed according to weight and according 
to price. In Alabama and Georgia the tax is gradu- 
ated as follows: $1 per thousand for cigars retailing 
for 3% cents each or less, $2 per thousand for those 
retailing for over 34% cents and not over 5 cenis, with 
rates rising by steps to a maximum of $13.50 per 
thousand for those retailing for 20 cents. Cigars 
weighing up to 3 pounds per thousand are taxed 1 
cent per 10. Incidentally, some attention should be 
given to the fact that these two states have the same 
schedule of rates and that the Tennessee rates are very 
similar. These schedules are also similar to those of 
the Federal Government. In Arizona the rates are 2 
cents for 20, or fraction thereof, for cigars weighing 
not over 3 pounds per thousand; 1 cent for each 3 
cigars weighing over 3 pounds per thousand retailing 
at not more than 5 cents, and 1 cent for each cigar 
retailing at over 5 cents. 

Until Louisiana increased its rates, effective July 
31, 1940, Arkansas had the highest rate of any state, 
$2.50 per thousand cigarettes. The Louisiana rates 
are now $20 per thousand for cigars selling from 16 
cents to 20 cents; $27 per thousand for cigars selling 
at more than 20 cents. Table III shows the cigarette 
tax rates for each state and the collections from all 
tobacco taxes for recent years. 


License Fees 


In addition to these taxes based on volume of sale, 
every state except Georgia requires each wholesaler, 
distributor, and retailer to take out a license or permit 
to sell tobacco products. Wisconsin requires no license 
for retailers. Most states require the license to be re- 
newed annually, but Arizona, Illinois, New York, 
South Carolina and Washington consider it permanent 
until revoked by the Commission. Illinois, New York, 
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and South Carolina are the only states that do not 
require a fee to be paid for the license. Louisiana re- 
quires no fee for licenses procured before February 1. 
These licenses are required for administrative rather 
than revenue reasons except perhaps in South Caro- 
lina and Maryland. The latter has no excise. 

Arkansas graduates the charge for retailer’s license 
according to the amount of annual sale. Alabama, 
lowa, Mississippi, and South Dakota graduate the fee 
according to the population of the city. In the other 
states the fee is a flat sum. 

The lowest fee for a retailer is $1, which is the 
amount required by Arizona, Connecticut, Louisiana, 
Maine, Massachusetts, New Hampshire, Pennsylvania, 
Rhode Island, Vermont, and Washington. The high 
est-fee for a retailer, $100, is required in lowa for 
dealers in cities of the first class. For retailers in 
cities of the second class the fee is $75, and it is 
$50 for those outside a city or town. Kansas at one 
time imposed a $300 fee.* Ohio’s license fee for re 
tailers is $25; that of Alabama for cities of 25,000 or 
over, $15. Two states, Oklahoma and Kentucky, have 
a $10 fee. Mississippi has a $10 fee for cities of 3,000 
or over. 

TABLE IV 


Receipts, State License Fees on Tobacco Dealers, 1941 ' 
(In thousands) 











State Amount 
Arkansas oe ae oe OO 
Maine .... of Seakcate 13 
Maryland . a ait, hy oo 294 
LN ee 51 
New Hampshire............... 9 
North Dakota Be 18 
Ohio * ena 944 
Oklahoma 113 
Rhode Island ; 10 
South Carolina . sh 2,809 
Wemmessee ....-. 20. 600% toe at oe 
Vermont /.....: oot bctes 5 
WVISCOMGIR .5 ooh eddies peas cds ee 24 

2 Se ee ea ee ne ee 


The highest fee for wholesalers is that of Alabama, 
$100 plus $5 for each county or town over 15,000 in 
which they operate. The states of Iowa, Mississippi 
(for those located in cities of 15,000 or more), and 
Ohio also require a $100 fee for wholesalers, and Okla- 
homa requires that amount from distributing agents. 
The fee of $50 is imposed on manufacturers and whole- 
salers by Wisconsin. Eight states impose a fee of 
$25.8 Pennsylvania and Washington require the same 


1 United States Department of Commerce, Bureau of the Census 
State Tax Collections, 1941 (February, 1942). 

7™*Such rates have a distinct flavor of the prohibition attitude 
that sought to eliminate the saloon by high license. Rural communi 
ties have not wholly accepted cigarette smoking as compatible with 
morality and the rural element is dominant in the legislatures of al! 
the tobacco tax states with the possible exception of Pennsylvania,”’ 
H, L, Lutz, Public Finance, 3d ed., p. 586. 

§’ Arkansas, Connecticut, Kentucky, New Hampshire, Oklahoma, 
Rhode Island, Texas, Vermont. 
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State 





Ala. 


Ariz. .. 


Ark. 
Conn. 
Ga. 


lowa .. 


Kan. . 


Ky. 
La. 
Me. 
Md.? 
Mass. 
Miss. 
Mont. 


N. H... 


Nes 
N. D. 
Ohio 
Okla. 
Penn. 
RK. I. 
S. &. 


S. D... 


Tenn. 
Tex. 
Utah 
Vt. 


Wash. 


Wis. 


! Data for 1932-1940 from Tax Institute, Tax Yields, 1940; for 
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TABLE V 
Yields of State Tobacco Taxes 
1932-1941 ' 

1932 1933 1934 1935 1936 1937 1938 1939 1940 
667,883 $ 1,395,187 $ 1,640,303 $ 2,088,116 $ 2,755,210 $ 3,055,384 $ 2,977,760 $ 3,136,290 $ 3,344,232 
ee wy 349,174 468,277 526,112 590,690 616,789 758,988 
848,807 699,460 917,492 1,023,429 1,178540 1,405,880 1,456,538 1,495,301 1,593,280 
: oe — om 2,066,855 2,892,907 1,843,243 2,571,854 2,853,634 
1,383,895 1,007,674 1,141,947 1,260,315 1.512.271 1,183,079 2,666,647 2,761,015 3,121,960 
1,307,138 1,061,707 1,194,494 1,311,696 1,486,694 1,619,345 1,714,572 1,786,009 2,176,762 
522,812 358,148 453,496 744,514 914,847 1,074,323 1,141,440 1,129,943 1,342,168 
: eae - 292,359 1,575,768 1,629,604 1,446,813 1,724,325 
17 814,354 2,615,115 2,784,316 3,139,681 3,663,184 4,036,378 4,262,496 4,671,929 
194,750 177,202 195,536 208,978 227,521 254,271 263,547 268,799 274,831 
ee eee eee pe eS <2 ee ye 1,208,863 7,360,572 
781,868 996,186 1,208,917 1,378,087 1,664,703 1,939,989 2,067,291 2,391,803 2,676,406 
Dinah a Cog ee: Ss 9,995 14,940 15,795 15,965 20,290 18,070 805 
SiSeesees, Etiam. chat RRA. © Wea canes ann eaten ae Beret -re- 2 ease 1,041,308 
mee ae ae SN eee 2 ae 954,026 21,529,779 
320,592 258,053 317,512 358,089 398,859 401,158 454,993 498,813 522,640 
1,610,389 3,861,845 4,194,066 4,871,939 5,372,142 6,778,906 7,415,044 7,048,500 7,813,219 
ay eget Way tse 613,207 1,936,652 2,092,599 2,166,057 2,153,400 2,181,737 
2 IR 8,701,805 10,805,779 11,291,132 11,158,876 11,982,658 
eas ae. Pi Aeon ae ee A nee ee eee 173,359 1,401,424 
1,398,481 730,864 1,732,469 1,786,794 1,875,207 2,199,720 2,206,162 2,368,900 2,559,405 
358,072 282,036 409,470 458,872 531,700 513,743 581,442 621,403 661,932 
2,184,448 1,885,288 2,111,236 2,084,669 2,357,699 2,849,679 2,747,536 2,528,075 2,893,107 
3,420,645 3,182,564 4,112,459 4,458,006 5,655,314 6,641,910 7,006,493 7,109,331 7,424,113 
165,911 129,012 200,436 243,165 284,493 326,264 348,473 324,481 380,442 
ae ” WN; = uke ee ere 18,936 352,781 353,681 501,266 
TOT he, 8 663,974 1,023,248 1,096,613 1,085,195 2,107,410 
pea ae a ee sa: st Se re eee 2,889,068 


Total $15,165,708 $16,839,580 $22,454,943 $26,038,306 $43,500,598 $52,858,149 $56,074,726 $59,472,085 $97,789,400 $107,248,000 


1941 from U. S. Census, State Tax Collections, 1941 (February 27, 


1942). 


low fee of $1 for wholesaler as well as retailer. Mary- 
land has no tax on consumption but requires a license 
fee from stores selling cigarettes. 


2 License fees only. 


TABLE VI 
Yields of Tobacco Taxes, 1933-1941 
As percentages of total state tax revenues’ 





State 1933 1934 1935 
Several states impose a fee on each vending machine. Ala. 6.68 7.12 7.87 
lt is $1 in Maine, New Hampshire, Pennsylvania, Ariz. . sa — 
Rhode Island, Vermont and Washington; $5 in Kan- 0m oe See ae 
sas and Texas; $10 in Kentucky and Oklahoma. Ga. 440 4.38 4.49 
Not all states separate license fees from excises in Jowa .... 3.12 3.55 2.87 
, ‘ Ron. .... 193 25 33 
reporting yields. For those states which do so report, Ky, eae a 
the receipts from this source for 1941 are shown in La. 9.51 8.43 8.20 
Table TV. Me. .. 
ne tN : : Mass. ae 
State collections of tobacco taxes for a period of Miss. ... 5.91 6.34 7.28 
ten years are shown in Table V and the percentages of N. H. ... 
total tax revenue these represent are in Table VI. In 2 a ee 
ral tay present a N. D. ... 3.42 3.84 4.91 
a few states the revenue from this source showed a Ohio .... 5.29 5.22 3.60 
slight drop in 1939 as compared with 1938.9 A few a 1.88 
states also reported slightly less in 1941 than 1940.*° RL Sap edar 
With these exceptions the yields have increased each S.C. .... 7.20 890 873 
vear. Alabama’s tobacco tax revenue more than . ee a ate oa 
tripled between 1932 and 1940; Ohio’s has more than c— 4m tu in 
doubled. The four million dollar mark was passed in Utah .... 164 1.83 1.91 
1940 by Louisiana, Massachusetts, New York, Ohio, Vt. |. snes 
ag Wash. 1.76 


’Kansas, Kentucky, North Dakota, Ohio, Pennsylvania, Tennes- Wis. 


see, and Washington. 
Iowa, New York, Rhode Jsland, Utah, and Vermont. 





1936 1937 


9.11 
4.06 
5.23 
6.41 
5.04 
2.55 
3.85 

84 
7.38 


7.64 


3.80 
3.82 
4.37 
4.84 
7.37 
5.91 
7.93 
6.31 
2.04 


2.03 


541 


1941 
$ 3,578,000 


1,708,000 
3,019,000 
3,060,000 
2,104,000 
1,287,000 
1,872,000 
5,628,000 

245,000 

294,000 
7,939,000 
2,780,000 


10,857,000 
2,578,000 
12,411,000 
1,242,000 
2,809,000 
666,000 
3,219,000 
7,949,000 
349,000 
477,000 
2,232,000 
3,567,000 





8.28 
3.92 
5.24 
7.67 
6.28 
2.62 
4.24 
3.57 
6.54 


7.58 


3.60 
4.04 
3.72 
3.91 


7.86 
4.79 
8.35 
6.80 
2.29 

.23 
2.01 


1938 


7.33 
3.76 
5.30 
4.69 
6.48 
2.81 
3.06 
3.78 
6.51 


7.89 


3.73 
4.30 
3.55 
4.26 
7.29 
4.37 
6.92 
6.18 
2.30 
3.63 
2.07 


1939 


7.68 
3.68 
5.33 
6.54 
6.61 
2.97 
3.17 
3.55 


1.14 
8.79 

.23 
3.91 
4.28 
3.87 
4.75 
1.28 
8.37 
4.21 
6.30 
6.41 
2.15 
3.68 


1940 1941 


7.57 
4.27 
5.20 
6.60 
6.99 
3.34 
3.62 
4.13 
6.67 


6.19 
9.09 
8.27 
4.79 
3.84 
4.20 
3.93 
4.85 
9.45 
8.40 
4.23 
6.69 
6.04 
2.26 
4.98 
3.58 
3.46 


6.96 


5.10 
5.98 
6.01 

3.13 
3.20 
3.79 
7.32 
1.15 
6.34 
8.29 
7.55 
4.88 
3.54 
4.76 
4.54 
4.54 
7.71 

7.82 
4.04 
6.99 
5.78 
1.90 
4.41 
3.48 
3.80 


11933-1940 from Tax Institute, Tax Yields, 1940; 1941 computed 


from U. S. Department of Commerce State Tax Collections, 1941. 
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Pennsylvania, and Texas. In 1941 Illinois set a record 
by taking in almost two million dollars the first month 
the tax was in effect. Some of this revenue was from 
floor stocks. Since then collections have averaged over 
one million dollars a month. 


In relation to total taxes the Rhode Island yield was 
the most important (9.45 per cent), Mississippi fol- 
lowed closely (9.09 per cent), and South Carolina was 
third (8.40 per cent). Over the ten-year period this 
tax has brought in an average of about 8 per cent of 
total taxes to South Carolina. Tennessee’s yield was 
about that same per cent until 1938, when it dropped 
to a little less than 7 per cent. Alabama receives be- 
tween 7 per cent and 8 per cent. The smallest per- 
centages for 1940 were those of Utah (2.26), Iowa 
(3.34), and Wisconsin (3.46). In 1941 the largest per- 
centages were collected in Mississippi (8.29), South 
Carolina (7.82), and New Hampshire (7.55); the 
smallest in Utah (1.9). 

If the receipts of 1941 are related to population the 
largest per capita collections were in Louisiana, New 
Hampshire, Massachusetts, New York, and Connecti- 
cut; the smallest in Utah, Kentucky, and Kansas. As 
pointed out by the Federation of Tax Administrators 
this wide variation is due to the following factors: 
(1) tax rate; (2) tax base (that is, whether all tobacco 
products or just cigarettes were taxed) ; and (3) smok- 
ing habits of the people. Urban dwellers smoke more 
than those in rural districts. The low yield in Utah is 
doubtless due to the church prohibition of use of 
tobacco. 

From information available, collections show a striking 
increase for fiscal 1942. This would be expected as the 
national consumption of cigarettes was 14.3 per cent "! 
greater than in the preceding fiscal year. For the first 
three quarters of the fiscal year 1942, Connecticut re- 
ported an 18 per cent increase in tobacco tax collec- 
tions; Kentucky, 16 per cent; Louisiana, 19 per cent; 
Massachusetts, 12 per cent; Mississippi, 9 per cent; 
New York, 9 per cent ; Oklahoma, 13.3 per cent ; Rhode 
Island, 13 per cent; Tennessee, 18 per cent; and Wis- 
consin, 8 per cent.’ For the fiscal year 1942, Okla- 
homa received over $3,329,000, representing a 55.7 per 
cent increase over 1941 ; New York state received over 
$25,000,000, an increase of almost $2,000,000."* 


Disposition of Proceeds 
In sixteen states all the proceeds of tobacco taxes 
are allocated to the general fund of the state;'* in 


"Preliminary data from United States Treasury Department, 

2 Tax Administrators News, May, 1942. Tax Administrators News, 
July, 1942, reports the following percentage for fiscal 1942 over fiscal 
1941: Connecticut, 15; Kansas, 17; Louisiana, 13; Oklahoma, 920: 
Rhode Island, 12; Tennessee, 19; South Carolina, 11. 

13 New York Times, July 2, 1942. 

4 Connecticut, Iowa, Kentucky, Louisiana, Mississippi, New 
Hampshire, New York, North Dakota, Ohio, Oklahoma, Pennsyl- 
vania, Rhode Island, South Carolina, Utah, Vermont and Wisconsin. 


Tax Magazine 





September, 1942 


five,’ part of the proceeds are so allocated. Five 
use part or all of this tax for education, of which three 
(Alabama, Texas, and Washington) designate state 
school funds, and two (Arkansas and Tennessee) 
designate elementary schools. Three of them allot 
part of the proceeds for universities: Arkansas, Ten 
nessee, and Washington. Social security funds re 
ceive some or all the proceeds in Arizona, Georgia, 
Illinois, Maine, Massachusetts, and Texas.'* Georgia 
uses this tax to pay pensions to confederate soldiers 
and their widows. South Dakota designates one-thir« 
of the yield of this tax for the Rural Credit Fund and 
the interest fund. 

Local districts receive very small portions directly. 
in Kansas the counties get 30 per cent. Iowa redis 
tributes license fees to the municipalities. Ohio re 
turns the license fees to the county treasurers. The 
welfare funds mentioned above may be direct aid and 
certainly are indirect help. Similarly, school aid even 
to a state fund, is eventually of local benefit. 


Methods of Administration 

Except for Massachusetts, the states follow a uni 
form plan of requiring an impression from a metering 
machine or stamps purchased from the state tax 
authorities to be affixed to the cigarette package before 
the first sale. This plan places responsibility on the 
manutacturer within the state, or on the importer of 
cigarettes from without the state, for stamping all 
packages and thereby relieves the state administrators 
from collecting the tax from numerous retail distribu- 
tors. Use of stamps simplifies the auditing problem 
also, as an inspector can readily see from the package 
whether or not the tax has been paid. 

New York state probably has the most difficult ad- 
ministrative problem of any state because of its great 
population center and because of its proximity to 
New Jersey which does not have a tobacco tax.’® In 
order to facilitate purchase of cigarette tax stamps, the 
New York Tax Commission has appointed certain 
banks to act as fiscal agents for their sale and selected 
manufacturers and dealers to be agents for paying the 
tax through fixing stamps on packages. These agents 
are required to file monthly reports of: (1) inventories 
of cigarettes on hand at the beginning and end of 
each month, (2) the number manufactured or re- 
ceived, as well as (3) an inventory of stamps. 

Verification of these reports is important and can 
not be made completely from records of shipments be- 





% Georgia, Kansas, Oklahoma, South Dakota, Washington. 

1% Alabama, Arkansas, Tennessee, Texas, Washington. 

7 Oregon’s proposed tax is to be distributed on the basis of 
5/6 for public assistance; 1/6 for vocational education, 

#% At the National Tobacco Tax Conference in 1941 the New York 
Deputy Commissioner commented on the fact that hundreds of thou- 
sands of people commute daily from New Jersey, ‘‘a state with no 
tobacco tax and whose approaches to New York City are dotted with 
stands offering cigarettes at from $1.18 to $1.25 per carton.”’ Taz 
Administrators News, October, 1941, 
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cause of the ease of sending cigarettes by mail. To 
date the United States Post Office has not been willing 
to cooperate with state officials by reporting parcel 
post shipments of cigarettes.’ 

As a step in this direction of preventing evasion by 
mail orders a Texas administrator has succeeded in 
vetting agreements from eight major tobacco com- 
panies to limit their shipments by parcel post to 
authorized dealers only. These companies agreed also 
not to sell or ship any taxable cigarettes by mail to 
‘Texas consumers or retailers through persons or firms 
located outside the state. The Tax Administrators 
News, in reporting this agreement, makes the follow- 
ing comment: 

“This voluntary plan promises to be an effective means of 
closing one of the largest loopholes in state tobacco tax 


enforcement caused by the difficulty of checking on shipments 
of taxable cigarettes into the state.” * 


The Connecticut administrator has secured the co- 
operation of the newspapers in rejecting advertising 
from out-of-state companies.*!: Another but different 
kind of help has recently come from the United States 
Bureau of the Census. Data are now available to 
analyze rural population more accurately than has 
hitherto been the case. By separating farm and non- 
farm population, estimates of cigarette smoking may 
he made more accurately.”* 

One of the most effective methods of verification is 
by reports from other states. Seven states in the lower 
Mississippi Valley have agreed to exchange informa- 
tion on sales and shipments of taxable tobacco from 
one state to another. Another regional group has been 
formed of the New England states and New York. 
Kentucky and Ohio also reciprocate with data. Or- 
ganization of these groups has been developed to the 
point of adopting standard forms for reporting. The 
United States Supreme Court approved this policy 
when it refused to review the decision of the Ken- 
tucky Supreme Court in Dixie Wholesale Grocery Com- 
pany v. Martin.** Details for a uniform interstate 
reporting system have been worked out by the National 
Tobacco Tax Conference. 

Where stamps are used, it is customary to allow 
certain qualified wholesalers or dealers a discount for 
collecting the tax; in fact, Arizona and Iowa are the 
only states not allowing any discount. The percentage 
varies from three to ten. The minimum, 3 per cent, is 
allowed by Oklahoma, Oregon and Washington, and 
this was the rate formerly allowed by Wisconsin. Two 





1? Measures introduced in Congress to allow this cooperation have 
not been reported out of Committee. The evidence seems to have 
been that the amount of bootlegging was so small ‘‘it didn’t amount 
to anything.’ 76th Congress, 3rd Session, Hearings before the Com- 
mittee on Ways and Means on H. R. 9966, p. 138. 
°° Tax Administrators News, March, 1941. 

21 National Tobacco Tax Conference, Proceedings, 1941, p. 4. 
= Tax Administrators News, March, 1942. 
*3 308 U. S. 609 (1939). 
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states (Texas and Wisconsin) allow 4 per cent; six 
states ** allow 5; three (Louisiana, Rhode Island and 
Vermont), 6; one (Connecticut), 614 ; two (Maine and 
South Dakota), 7; two (Tennessee and Pennsylvania), 
714; one (Kansas), 8; and three, 10.2° Georgia allows 
3 per cent on purchases of $100 or over and less than 
$200, and 10 per cent on stamp purchases of $200 or 
more. Mississippi also allows 10 per cent if the amount 
of purchase is $100 and over. South Carolina allows 
5 per cent for stamp purchases of $25 to $49.99, and 
10 per cent on larger purchases. 

Speaking before the National Tobacco Tax Confer- 
ence of 1940, the chief of the Beverage and Tobacco 
Tax Division of the Wisconsin Treasury Department 
said: 

“We allow 3 per cent for affixing or metering of stamps. 
I stress 3 per cent but I can’t understand the reason and 
justification for giving 6, 8, or 10 per cent. The tax is being 
administered for the purpose of filling our state coffers and 
it seems to me that any refund in excess of 3 per cent is 
going to make more money for tobacco jobbers than they 


have heretofore been enjoying. I would like to have that 
explained to me, if anyone can give me a reason for it.” * 


Massachusetts is unique in administering the tobacco 
tax without the use of stamps. This innovation was 
undertaken by the Commissioner of the Massachu- 
setts Department of Corporations and Taxation be- 
cause he wished to interfere with the normal flow of 
business as little as possible, because of the expense 
of stamps and dealers’ discounts,?” and because he did 
not see any great administrative value in stamps. Just 
as in states using stamps, dealers are licensed and 
their records are audited. 

The administration in Massachusetts makes good 
use of other information at hand, such as corporation 
tax returns and local tax records. Much cooperation 
has been secured from the industry also. In several 
instances, for example, new and improved plans of 
simplified accounting devised by the state have been 
put into operation gladly by dealers and distributors. 
The administrator is rightfully proud of his record of 
collecting over $7,300,000 the first year at a cost of 
$23,500.28 Receipts have risen almost steadily from 
$428,248 for September, 1937, to $800,000 for Decem- 
ber, 1941. It should be noted that all states around 
Massachusetts have tobacco taxes. 


Cost of Administration 
Until statistics of receipts and expenditures are com- 
piled on a comparable basis such as that recommended 





24 Arkansas, Illinois, New Hampshire, New York, Ohio and North 
Dakota. Until 1941 Oklahoma was in this category. 

2 Alabama, Utah. Louisiana paid 10 per cent until July 31, 1940. 
Kentucky allows 10¢ on $1.10, or 9.09 per cent. 

26 Proceedings, 1940. Nevertheless in 1941 Wisconsin increased the 
discount to 4 per cent. 

27 Wholesalers are paid smal] amounts. ‘‘For the period ending 
June 30, 1942, for the collection of about $15,820,000, we will pay 
approximately $16,000,’’ reported the administrator in Oct., 1941. 
Proceedings of the National Tobacco Tax Conference, 1941, p. 21. 

°3 Tax Administrators News, Sept., 1940. ? 
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by the National Tobacco Tax Conference,” it is almost 
impossible to draw any exact conclusions as to cost 
of administration. For example, some states consider 
the discount paid to dealers a cost of administration ; 
others do not. 


Even if costs of stamps and dealers’ discounts are 
included, the costs of administering tobacco taxes are 
very low in some states. The record in Massachusetts 
is cited above. The administrator reports that this 
tax is the least expensive of any tax to collect with 
the exception of the gasoline tax.*° Several state laws 
specify that the cost shall not exceed a given percent- 
age of revenue. In Kansas this limitation is 5 per 
cent; in Louisiana, a flat sum, $125,000; in Oklahoma, 
5 per cent; in Tennessee, 4 per cent; and in Texas, 
2.5 per cent. 

The number of investigators used by the various states 
is not large, judging from the limited information 
available. Wisconsin uses the same force to audit 
monthly accounts of dealers in liquor, wine, and beer 
as well as cigarettes. The entire staff consists of about 
79, of whom 21 are investigators who have the power 
of state police; 15 are inspectors, and 18 are auditors. 
The cost of operation is less than 1 per cent of the 
revenue collected, approximately the amount of fines 
and penalties.*" 


When Rhode Island first enacted its law, the staff 
consisted of eight, a chief of the section, four field 
investigators and three office clerks. A year or so later 
the number of clerks was reduced to one. 


Kansas reports that 57 per cent of the cost of en- 
forcing the tax is accounted for by salaries and expenses 
of traveling employees.*? 

Ohio reported that the cost of collection for 1940 
was $.0077 for each $1.00 of revenue. The Chief of 
the Cigarette Division pointed out also that the state 
saved almost $500,000 that year by reducing the dis- 
count from 10 per cent to 5 per cent.” 


As suggested above, the use of stamps has some 
difficulties. In the first place they are expensive. The 
stamps used by New Hampshire in 1940 cost over 
$18,000; the amount of discount allowed dealers was 
$54,000. The total, almost $73,000, was 6.45 per cent 
of the amount collected. 


Stamps can be counterfeited and even washed and 
used again.** The evidence presented at the last con- 


That is, a statement of gross receipts from stamps, metering 
impressions, amount of fines and penalties, discounts allowed to 
dealers, commissions to agents, cost of administration, number of 
cigarettes taxed, gross revenues from other tobacco products than 
cigarettes, 

* Proceedings, National Tobacco Tax Conference, 1940. 

“The returns from fines are allocated to the State General 
Fund, not to the administrative division. 

2 Tax Administrators News, October, 1941. 

3 Tax Administrators News, April, 1941. 

* New York officials estimate a loss of $100 a week for some time 
because of counterfeit metering impressions recently discovered, 
according to Tax Administrators News, February, 1942. 
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ference of tobacco tax administrators indicated, how- 
ever, that these difficulties have become almost rare. 


Shortages of essential materials for making decal- 
comania tax stamps may be a problem during the war. 
One plan to eliminate stamps has been suggested ; 
that is, to collect the tax direct from the manufac- 
turer. The wrapper could be perforated with the 
name of the state, the words “tax paid” and_ the 
amount of the tax. This would save cost of making 
stamps and a large part of the amounts paid for 
dealers’ discounts.*° 


A problem of a different sort is the question of re 
funds for stamps destroyed in the process of affixing 
them to packages by the manufacturers. At the 
present time, this loss is borne mostly by the in 
dustry. Another difficulty for the manufacturer is 
that there is lack of uniformity in size of stamps used 
by the different states.** 

Use taxes to prevent evasion by out-of-state pur- 
chase were adopted in 1939 by Iowa, Ohio, Oklahoma, 
South Daketa, and Washington. Such taxes were 
previously adopted by Alabama, Arkansas, Georgia, 
Louisiana, Mississippi, South Carolina, Tennessee, 
and Texas. 

The decision of the Supreme Court in the case of 
McGoldrick v. Berwind White Coal Mining Company * 
has strengthened the position of state administrators 
in taxing interstate commerce, inasmuch as now they 
can require an agent who takes orders in the state to 
pay the tax on his orders, even though the goods are 
shipped from another state. Furthermore, states 
may be able to tax shipments by parcel post.** 

South Dakota has introduced an innovation in its 
attempt to discourage out-of-state purchases. In 1939, 
a law was enacted to require a $1 permit from resi 
dents who buy cigarettes out of the state. They are 
also required to pay the regular tax of three cents a 
package and may buy stamps. In other respects also 
they are subject to laws applicable to dealers, in 
cluding liability for fines. 

The change in the rates of the federal cigarette tax 
effective July 1, 1940, caused some difficulty in several 
states. Kentucky, for example, issued a ruling that 
if a dealer wished to continue selling 10-cent brands 
for 11 cents including the state tax of 1 cent, he would 
be able to secure the 1 cent stamp from wholesalers. 


%*E, R. Prenshaw, Chief, License and Tobacco Tax Division. 
Mississippi Tax Commission; reported in Tax Administrators News, 
October, 1941. 

* A committee has been appointed by the National Tobacco Tax 
Conference to draft uniform specifications for stamps. This com 
mittee is also studying the following problems: (1) nominal inter 
est on money invested in stamps; (2) actual cost of affixing stamps: 
(3) cost of cancelling stamps; (4) cost of keeping records; (5) insur- 
ance; (6) packaging; (7) shipping; (8) quality of workmanship; (9) 
protection against counterfeiting; and (10) supervision of manu- 
facture. 

7 309 U.S. 33 (1940). 
% Nelson v. Sears Roebuck, 312 U.S. 359 (1940). 
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A condition was imposed, however, that the whole- 
saler secure a signed statement of the retailer’s inten- 
tion to resell the cigarettes for not more than 11 
cents including the state tax. 


Federal-State Relations 

As with other sales taxes, problems of federal-state 
relations have been somewhat complicated.*® States 
resented loss of revenue from sales of goods on Fed- 
eral Government property, such as in Indian and 
military reservations, CCC camps and national parks. 
By an Act of Congress the states were allowed to 
collect taxes on goods sold in such territory after 
January 1, 1941, except when sold to agents or in- 
strumentalities of the government. After the declara- 
tion of war in December, 1941, army posts were 
increased in number and importance, and sales tax 
problems became more complex and important. Just 
what is a federal instrumentality or agent? 

Several state attorneys general ruled that the state 
could collect excises in such areas. Litigation started 
immediately. In Texas the District Court of Travis 
County sued the post exchange at Camp Helen to 
enforce its cigarette tax. Similar suits were tried 
in Kentucky and South Carolina.’ 

In January, 1941, the War Department issued a 
circular stating that in case any state attempted to 
collect an income tax or exact a sales tax from a fed- 
eral agency “an effort should be made to reach an 
amicable agreement with the taxing authorities on 
the basis that such agency is an instrumentality of 
the federal government and therefore exempt from 
state taxes by Section 3 of the Buck Act.” The 
agencies were many, including post funds, company 
funds, funds for athletic activities, recreation centers 
us well as army post exchanges. 

One of the first states to take legislative action was 
Texas, where a law was passed to exempt post ex- 
changes from the state cigarette tax. Others fol- 
lowed quickly. In April, 1941, a three-judge federal 
court ruled that South Carolina could not tax tobacco 
products and other goods sold by a post exchange.* 

This settlement of the question again throws into 
the lap of the state administrator the problem of eva- 





It should be noted that the Federal Government exempts ciga- 
rettes used by members of the armed forces who are outside the 
United States and a bill has been introduced into Congress to 
exempt tobacco sold to any such person even if within the United 
States, 

“Tax Administrators News, January, 1941. 

"U. 8S. v. Query. This decision was reversed by the Circuit 
Court of Appeals and then was appealed to the United States Su- 
preme Court. In October, 1941, this Court denied certiorari, but 
reconsidered and heard it in June, 1942 (62 S, Ct. 1122). At the same 
time it considered another similar case, Standard Oil Company of 
California v. Johnson (62 S. Ct. 1168). Both cases were remanded 
for further proceedings, but Justice Black said for the Court that 
post exchanges were integral parts of the War Department and 
‘partake of whatever immunities it may have under the constitution 
and federal statutes.’’ According to Dr. George H. Watson: ‘‘The 
net effect is to immunize post exchanges in federal reservations, 
since federal instrumentalities in federal reservations are not tax- 
able. Outside of reservations, the question is still unsettled.’’ 
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sion that was thought settled by the passage of the 
Buck Act. In order to prevent sale of unstamped 
cigarettes to civilians there must be cooperation of 
army officials in limiting the number sold to soldiers. 

The Texas law imposes a fine of $25 on civilians 
for each carton of unstamped cigarettes bought from 
a soldier and limits to forty the number of cigarettes 
that may be taken from the reservation at one time. 


Municipal Taxation 

Table VII (page 546) shows the rates of municipal 
tobacco taxes and the purposes for which funds are allo- 
cated. Six of the eight cities use the revenue for the 
general fund, one for the fire department fund, one 
(Denver) for relief and hospitals. There was some legal 
difficulty, however, about the Denver tax. The State of 
Colorado sued the City of Denver for 85 per cent of 
its tobacco tax receipts under an amendment to the 
State Constitution which provides that 85 per cent 
of all excise revenues must be allocated to the State 
Old Age Pension Fund. The District Court held that 
the city levy was made for relief purposes under the 
charter of the City and County of Denver. The case 
was appealed to the state supreme court and the city 
won. The city expected the tax to yield $300,000 a 
year and it did so in 1941. 

The St. Louis tax also was challenged and was 
also upheld. The decision was given by the Missouri 
Supreme Court in February, 1940. This tax was 
levied for the period June 15, 1939, to June 15, 1941, 
and was not extended. 

New York City imposed a 1-cent tax from April 20, 
1938, to June 30, 1940, as part of its program of special 
taxes for unemployment relief. Receipts were over 
$14,000,000 for this period. Doubtless this fiscal 
success of the city’s tax was one of the reasons that 
led the state legislature in 1940 to refuse to renew 
the city’s power to levy the tax. The state entered 
the field in 1939 and wanted all the revenue. While 
the city tax was in effect the city and state used a 
joint metering stamp. 


Incidence of the Tobacco Taxes” 


The total burden of federal and state tobacco taxes 
is not small. Assuming that a package of cigarettes 





“For more extended discussions of the incidence of sales and 
other taxes on tobacco and tobacco products see not only the older 
well-known treatises on incidence, but also the more recent discus- 
sions dealing with monopolistic and imperfect competition. See 
particularly: Mabel Walker, Where the Sales Tax Falls, General 
Welfare Tax League, (1934); John F. Due, Theory of Incidence of 
Sales Taxation, (1942); Elmer D, Fagan, ‘‘Tax Shifting in the 
Market Period,’’ American Economic Review, 32:72-86 (1942); James 
W. Martin, ‘Distribution of the Consumption Tax Load,’’ Duke 
University, Law and Contemporary Problems, Summer, 1941, pp. 
445-456; and other publications by these and other authors on these 
and related taxes. Important considerations are: (1) the relative 
inelasticity of the demand for tobacco and its products, (2) the 
greatly increased quantities demanded despite increasing taxes 
during the last quarter century, apparently occasioned largely by 
World War I and aggressive advertising, and (3) the various degrees 
of monopoly and competition in producing and marketing them. 
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retails at 15 cents, at least 614 cents and possibly 11 
Few commodities, with the 
possible exceptions of gasoline and liquors, bear so 
high a rate. 


cents represent tax. 











Growers and manufacturers of tobacco have lobbied 
actively with state legislators to prevent such taxes 











and have made fervent appeals to Congress to stop 
increasing the excise on their products if not to re- 










TABLE VII 
Municipal Tobacco Taxes ' 


duce the rates. For example, at the Hearings before 
the Committee on Ways and Means on the Revenue 
Act of 1940, they protested the higher “defense” 
rates. They argued that the increase in cigarette smok- 
ing had about reached its peak, that the rise in con- 
sumption was 15 per cent in non-tax states, and that 
there had been a decline of 9 per cent in the tax 
states.** When cigarette taxes become too high, so 
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2¢, pack of 20 or less. 
4¢, pack of 21-40. 
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License Discount Proceeds Yield _ 
Retailer cigarettes $30 10% of face val- Municipal Gen- 1940 . $289,490 
Retailer tobacco... $18 ue if purchased eral Fund 1941 .. 302,437 

by wholesaler. 1942 2ULs7 
None to retailer. (8 months) 


6¢, pack of over 40. 
Smoking Tobacco: 
Retailing 5¢ or less, “%¢ per 
pack retailing over 5¢, addi- 
tional %4¢ each 5¢ or fraction. 
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2¢ per pack. 
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eral Fund 1941 99() 
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(5 months) 


$1 10% Municipal Gen- 1940 | $502,796 
Fund 1941 522,784 

1942 551,049 

$5 None kire Depart- 1940 $3,511 
$5 ment Fund 1941 3,542 
1942 1,090 


(3 months) 


$7.50 10% General Reve- 1940 $5,000 
$25 nue 1941 6,000 
$50 1942 9.000 


(approx.) 


$10 None Municipal Gen- 1940 $22 88 
$7.50 eral Fund 1941 24,812 
1942 17,588 

(5 months) 
Est. for 
year .$27,000 












$1 10% Municipal Gen- 1940 . $657,151 
eral Fund 1941 778,786 
1942 137,234 








New York City, 
1¢ per pack. 


























Relief 1938 $4,850,401 
1939. 6,488,976 
1940. 2,964,637 





1Data from National Tobacco Tax Conference Proceedings, 1941 
There may be other cities with to- 





and letters from city officers. 
bacco taxes which we have not discovered. 


2Collection data furnished by D. C. Sowers, Sec. Colorado Mu- 
nicipal League. 























’This tax expired June 30, 1941. Proceeds are for fiscal years 
April 1939-April 1942. Receipts from licenses included in yield were 
$7,612, $7,341.50 and $192 for the three years. 

4 In 1942 a representative of a cigarette manufacturer testified 
before the Committee on Ways and Means that there was no de- 
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that a package can not be sold for ten cents, smokers 
switch to cheaper forms of tobacco, roll their own 
cigarettes, use pipes, etc.** 

It is difficult to determine how the burden of the 
tax is divided among the farmer, manufacturer, jobber, 
retailer, and consumer. Some of the cigarette com- 
panies selling lower price cigarettes absorbed the 
1940 half-cent increase of the federal tax. In Ken- 
tucky, where the tax is based on retail selling price, 
the manufacturers, jobbers and retailers divided the 
increase rather than raise the price to the consumer. 
Administrators there believe, however, that if the 
purchasing power of the consumer increases faster than 
retail prices, the tax increases will be passed on to the 
consumer. 

A manufacturer of chewing tobacco blamed the 
federal tax of 18 cents a pound for the loss of 75 
per cent of the volume of his business. He was unwill- 
ing to attribute any of the reduction in sales to change 
in smoking habits. Others attributed the loss of the 
cigar trade to the heavy tax, pointing out that after 
the reduction of the tax in 1926, the business gradually 
recovered over a ten-year period. Congress listened 
to the extent of restricting the 1940 increase to ciga- 
rettes, and, in 1941, made no change in cigarette taxes. 

If consumption declines, part of the tax burden is 
on the farmer who must take lower prices for his 
crop. It has been stated that this is the only agri- 
cultural crop that bears a tax.*® One of the chief 
difficulties of the tobacco farmer, however, is that 
much of the export market has been lost. In 1935 
the tobacco growers of Wisconsin issued a protest 
against the tobacco tax, then suggested as a means 
of raising funds for relief. They wrote: 


“Tobacco is the poor man’s friend and this levy would be 
felt by him every day of his life. In a period of decreasing 
wages and widespread unemployment, it is as cruel as it is 
unjust to add to his cost of living. A tax on tobacco is as 
far-reaching in its consequences as a tax on milk or bread— 
definitely and peculiarly a tax on the poor, upon whom it 
falls with a weight entirely out of proportion. It is distinctly 
contrary to the American principle that taxes be based on 
ability to pay.” * 


Nevertheless, the tobacco farmer is finding a con- 
tinuing market and an increasing domestic market as 


cigarette consumption rises. A new market for grades 
of tobacco not used prior to 1932 has been opened by 
the manufacture of cigarettes retailing at ten cents 
i package.*? Prices of burley tobacco from Kentucky 


crease in consumption in states with taxes. He said: ‘‘in these 
states .. . the 15-cent cigarette increase was exactly the same as it 
had been in the rest of the country.’’ 77th Congress, 2d Session 
Hearings before the Committee on Ways and Means on Revenue 
Revision April 15, 1942. 

** Seventy-sixth Congress, 3rd Session, Hearings before the Com- 
mittee on Ways and Means on H. R.9966, p. 142. 

® Several of the tobacco raising states impose taxes on cigarettes 
although North Carolina, the center of the tobacco industry, does 
not. 

* Quoted in Harold Groves, Financing Government, p. 325. 

= 77th Congress, 2nd Session, Hearings before the Committee on 
Ways and Means on Revenue Revision, April 15, 1942. 


CIGARETTE AND OTHER TOBACCO TAXES 547 


and Tennessee have increased more than 400 per cent 
since 1932, and prices of flue-cured tobacco from 
North Carolina, Virginia, South Carolina, and Georgia, 
have increased more than 500%. Prices of leaf to-. 
bacco used in 15-cent cigarettes have not risen as 
much as 100% in the same period. 

Statistical evidence seems to show, also, that con- 
sumption of tobacco is still rising despite heavy taxa- 
tion. In fact “it would take very heavy additional 
levies to curtail consumption” according to Mr. Clyde 
Reeves, tax administrator of Kentucky. Speaking on 
the use of additional federal excises as a part of a 
war fiscal program Mr. Reeves continued: 


“ 


These things all point to the conclusion that the 
demand for tobacco will increase, and that an additional tax 
on all tobacco products would be a reliable revenue producer. 
A tax on tobacco would tend to implement a policy of restrict- 
ing purchasing power, particularly among wage earners be- 
cause it is regressive; however, the increase of a few cents a 
day to the consumer would have but small effect upon the 
total demand for consumer goods. Since, excepting electric 
energy and manpower, the factors for producing tobacco 
products are not particularly vital to defense production, the 
desirability of curtailing consumption is mitigated. When the 
effect upon the civilian morale of the failure to satisfy the de- 
sire for tobacco is considered, curtailment of consumption 
may become actually undesirable.” ® 


The reported decline in consumption in tax states 
mentioned above for 1940 does not seem to have been 
repeated in 1941. One manufacturer testified before 
a Congressional committee in April, 1942, that: 

“Notwithstanding the increase in federal cigarette tax of 
one-half cent per package in 1940, the consumption of 15-cent 
cigarettes has increased from 10 to 20 per cent since that time.” 

This witness pointed out that the marginal con- 
sumer is the fellow who smokes the economy brands, 
“the fellow with only a few cents in his pocket who 
can not stand the same increase as the smoker of 
standard price cigarettes.” Sale of these 10-cent 
brands decreased more than 25 per cent after the rais- 
ing of the federal tax in 1940, while the sale of the 
15-cent brands increased more than 20 per cent. 

In fact, he said: 


“The tax on 15-cent cigarettes could be increased 4 to 5 cents 
per package with no decrease in the consumption of these 
cigarettes and probably with no decline in the rate of increase 
in consumption, which has gone on with these cigarettes in 

y « - 99 49 
every year for more than 20 years except the year 1932. 


This point of view is an example of a change in 
attitude by some cigarette companies since the United 
States became involved in World War II. Particu- 
larly in their radio advertising they emphasize the 
tremendous taxes they are paying, and point out what 
the government can buy with those dollars in the way 
of war equipment. Thus they attempt to make the 


48 Clyde Reeves, ‘‘Additional Federal Excises on Tobacco,’’ Pro- 
ceedings, National Tax Association, 1941, p. 748. 

49H, M. Robertson, General Counsel, Brown and Williamson To- 
bacco Corp., Louisville, Ky. 77th Congress, 2nd Session, Hearings 
before the Committee on Ways and Means on Revenue Revision, 
April 15, 1942. 
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public feel that in smoking cigarettes they are making 
a direct contribution to the war effort. The manu- 
facturer cited above testified before a congressional 
committee that the Federal Government could raise 
an additional $500 million from the cigarette smokers 
“with certainty and without hardship to any element” 
if such taxes were fairly imposed.*° 

A study of the spending habits of American families 
in 1936 was made by the National Resources Board. 
The amount spent for tobacco was $966,000,000, repre- 
senting 1.6 per cent of total consumer income and 1.9 
per cent of total consumption expenditure. When 
these figures are further analyzed, they show that the 
average tobacco expenditure of families with incomes 
under $780 was $10; for those with incomes of $780 
to $1,450, $23; and for those with larger incomes, $40. 
These amounts represented 2.2 per cent, 2.1 per cent, 
and 1.4 per cent, respectively, of the incomes of these 
groups.°' Corresponding estimates for single indi- 
viduals are shown in Table VIII. 








TABLE VIII 
Expenditure for Tobacco 
1936 ' 
Average 

Expenditure Percentage 

Income Level Per Consumer Unit of Income 
Under $500 ike ee saben 2.3 
$ 500- 750 13 ZA 
750- 1,000 19 me 
1,000- 1,250 24 2.1 
1,250- 1,500... 29 a 
1,500- 1,750 31 1.9 
1,750- 2,000 34 1.8 
2,000- 2,500 39 1.8 
2,500- 3,000 42 5 
3,000- 4,000 49 1.4 
$,000- 5,000 SJ 2 
5,000- 10,000 63 0.9 
10,000- 15,000 78 0.7 
15,000- 20,000 100 0.6 
20,000 and over 124 0.3 
All levels $ 24 1.6 





‘National Resources Committee, Consumer Expenditures, p. 84. 


If the amount of expenditure is computed for a 
iarger group of incomes, the average expenditure of 
families and single individuals increased in dollars 
from seven to 124, but in relation to income decreased 
from 2.3 per cent to 0.3 per cent. 

On the basis of this study the tax might be called a 
regressive one, and in fact has been so designated by 
several writers.** Its regressive features could be 
mitigated by a different tax policy. 

Despite the very general use of tobacco it is still 
classed as a luxury by many. As such it is still con- 





5° 77th Congress, 2nd Session, Hearings before the Committee on 
Ways and Means on Revenue Revision, April 15, 1942. 

5t National Resources Committee, Consumer Expenditures in the 
United States, p, 40. 

52 See H. L. Lutz, Public Finance. 
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sidered a proper subject for taxation. As stated above, 
evidence indicates that the use of tobacco, especially 
of cigarettes, has not been curtailed unduly by taxes, 
even though they are heavy. Other considerations 
than price seem to influence smoking habits. 

Experience indicates that the state legislatures 
have found it easier to impose taxes on cigarettes 
alone than on all tobacco products. Professor Groves 
attributes the non-taxation of cigars to “the survival 
of a prejudice against the cigarette” and the politician’s 
use of them for himself and for “petty bribery before 
elections.” ** Another consideration is, doubtless, 
that the rural use of tobacco is mostly of other forms 
than cigarettes. 











TABLE IX 
Summary of Tobacco Manufactures’ 
Census Year Value of Products 
Cigarettes 
1939. or . $1,037,747,517 
1937. Ss 968,926,917 
1935. 806,690,052 
i. 637,775,557 
Cigars 
1939 ry eret 160,754,424 
1937. , = 169,236,768 
1935 ete: 151,264,707 
o_o - 139,372,193 
Cigarettes, Cigars 
1931 986,783,067 
1929 1,066,908,888 
1927 , We 965,523,702 
1925 874,814,564 
1923 821,226,819 
1921 806,748,865 
1919 773,662,495 
1914 314,884,297 
1909 260,088,233 
1904 214,343,551 
1899 af 159,958,811 
Tohacco (chewing, smoking) and Snuff 
1939 123,687,198 
1937 134,524,233 
1935 : 135,445,287 
1933 131,934,566 
1931 169,113,123 
1929 179.332,951 
1927 , , 198,244,677 
1925 216,186,417 
1923 , pt 222,965,586 
re. & : 241,740,732 
1919 ; bie De 239,270,718 
1914 a 175,280,925 
1909 ; 156,606,871 
1904 a: 116,767,630 
1899. ..... 103,754,362 


1U. S. Department of Commerce Industrial Reference Service. 
Nov. 1941. 


The accompanying table from the United States 
Census of Manufacturing for 1939 shows some inter- 
esting data as to smoking habits. Cigar manufactur- 
ing increased from 1933 to the present time, even 





53 Harold Groves, Financing Government, p. 325. 
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though the amount is small. It has been said that the 
downward trend of cigar smoking ended at the time 
of the repeal of prohibition.** (Table IX.) 


Monthly reports of the Department of Commerce 
show a continued gain in 1941 until the month of 
lkecember. Slight decreases, however, are noted for 
January and February, 1942. The production for 
September, 1941, was 7 per cent above that of August, 
1941, and 6.4 per cent above that of September, 1940. 
‘This increase in 1941, according to the Department’s 
industrial Reference Service, was due to rising con- 
sumer purchasing power, growing military establish- 
ments and an active advertising campaign by the 
Cigar Institute of America. ‘“The upward trend has 
heen particularly pronounced among the more expen- 
sive grades.” Some increase is noted also in sales of 
smoking and chewing tobacco. One report indicated 
that the prohibition of the use of cigarettes in muni- 
tion plants might stimulate use of chewing tobacco.** 

That the trend of tobacco consumption may con- 
tinue upward “for the duration” is anticipated on the 
basis of England’s experience, where psychological 
tension, fear, and increased employment stimulated 
consumption.*® 


Cigarettes are, of course, the main source of revenue 
in any case. Nevertheless, if the revival of cigar 
smoking continues, and, as suggested, if more ex- 
pensive cigars are being purchased, there would seem 
to be no reason for not taxing all tobacco products. 
The recent trends in smoking and other considera- 
tions make rather questionable the policy of taxing 
cigarettes only. If the tax on cigarettes is out of 
proportion to that on other tobacco products ciga- 
rette smoking may decline in favor of other uses of 
tobacco and the yield of the tax may decrease.™ 
l'urthermore, as shown, the policy of taxing cigarettes 
only is contrary to the ability-to-pay criterion. 

States having cigarette taxes or contemplating one 
might consider the suggestion made by Mr. Robertson 
referred to above. He stated that “an increase of 2, 3, 
and nobody knows how many cents per package does 
not affect consumption,” but if the tax is the same on 
10-cent cigarettes as on 15-cent ones the low price 
cigarettes will not be bought.5® Therefore, states 
might well differentiate their rates according to price. 





* United States Department of Commerce, Industrial Reference 
Service, Part 13, November, 1941. 

5% Tax Administrators News, January, 1942. 

% Clyde Reeves, ‘‘Additional Federal Excises on Tobacco,’’ Pro- 
ceedings, National Tax Association, 1941, p. 748. 

5? Although economy brands represent only about 10 to 15 per cent 
of the cigarette consumption, over 25 billion of the cheaper ciga- 
rettes are smoked, yielding a federal tax of 80 million dollars, 
according to Mr. Robertson, cited in following note. 

5877th Congress, 2nd Session, Hearings before the Committee on 
Ways and Means, April 15. 
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If the experience of the state of Washington is 
typical, a low rate tax involves fewer difficulties than 
higher rates. When this state increased its rate from 
one cent to two cents, mail order business was stimu- 
lated and sale of tobacco for “roll your own” was 
increased. The Commissioner stated in 1939: “We 
know of no way to curb these sales other than to make 
them unprofitable by reducing our tax on cigarettes 
back to 1 cent.” °° 

The great argument for the tax is, of course, the 
revenue. From the table of yields it may be seen how 
important the tax on tobacco products has been to 
certain states. In general the high per capita yields 
are in the urban areas. Nevertheless, Wisconsin re- 
ceived over $3,000,000 the first year and New Hamp- 
shire more than $1,000,000. Few cities, however, 
except New York, have found it very remunerative. 

Even granting that evasion is a problem, the tax 
may still be considered one of the simpler ones to 
administer. There are, of course, fewer difficulties 
for a state that is surrounded by tobacco tax states 
than if it is the only one in a geographical area. In 
fact, if all states had such a tax, the loopholes would 
largely disappear except for purchases by mail order. 
Even these may be reached by a use tax, in view of 
the recent Iowa case cited above. (See footnote 38.) 


Assessment Procedure and Problems 
In South Dakota 

[Concluded from page 536] 
period of years, constitute substantial arguments in favor 
of a county unit system in which the office is filled by ap- 
pointment. Selection on the basis of well-defined qualifi- 
cations is extremely important. A more adequately 
trained personnel supplied with adequate soils maps, 
field notes, data on sales value, leases, mortgages and 
other supplementary material could be expected to 
improve upon present assessment procedure. Land 
classification coupled with provisions for full-time 
county assessors equipped with the necessary aids, 
would be a means of establishing an assessment 
framework adequate for the establishing of equitable 
assessment. 


Illinois corporations paid federal income taxes in 
fiscal 1942 amounting to $266,081 ,054.04—-a tremendous 
increase over the $162,468,966.36 the same group paid 
in 1941. 





3° Tax Administrators News, October, 1939. 



























































































































































































































































Virginia 
Special Tax Commissions 

The 1910 Acts, Ch. 147, p. 227, approved March 14, 
1910, created a commission consisting of the Governor 
and six other members prescribed by this chapter for 
the purpose of reforming and revising the tax and 
assessment laws of Virginia. It was directed to com- 
pletely investigate the system of assessment, revenue 
and taxation then in force in the state and to recom- 
mend to the 1912 Assembly a plan for the revision 
thereof. It was also directed to investigate especially 
the advisability of segregating the subject of taxation 
for purposes of local and state taxation and to make 
up and have printed one thousand copies of a report 
of its proceedings and findings. 

Report: 

Report to the General Assembly of Virginia by the Tax 
Commission appointed to make an investigation of the system 
of assessment, revenue and taxation now in force in this 
state. Dated December 16, 1911, xlviii, 369 p. 

The 1914 Acts, Ch. 212, p. 377, approved March 24, 
1914, created a joint committee of ten to consider the 
whole system of taxation in Virginia, the existing 
statutes on assessment and collection of revenue and 
the method of appropriating and expending revenue, 
and to report to a special session of the General As- 
sembly, to be thereafter called, what changes, if any, 
in the present system of taxation would be advisable, 
and also what changes in statutes were necessary to 
make the assessment and collection of taxes, and the 
appropriating and expending of revenue so as to make 
them more just and fair and better adapted to the 
purposes of raising revenue. 

Report: 

Report of the Joint Committee on Tax Revision, 1914. 
Dated November 1, 1914, viii, 298 p. 

The 1926 Acts, Ch. 157, p. 284, approved March 17, 
1926, created a commission of three to collate, revise, 
simplify, and codify the general tax laws of the state. 
It was directed to make a report including a draft of 
a bill consolidating the general tax statute of the state 
to be known as the Tax Code of Virginia. The ma- 


terial changes were directed to be pointed out in writ- 
* Resuming series temporarily discontinued with May, 1942 issue. 


** Assistant Professor of Law, and Librarian, Cornell Law School, 
Ithaca, N. Y. 
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ing with concise reasons for each change. Five hundred 
copies of its report were directed to be printed. 
Report: 

Report of the Commission to revise, collate, simplify and 
codify the general tax laws of Virginia. Submitted to the 


General Assembly, January 26, 1928 . . . General Assembly, 
1928, Senate Document No. 7. Dated January 26, 1928, 35 p. 


State Advisory Board on Taxation 

The State Advisory Board on Taxation was created 
in 1915 to consist of the Governor, Auditor of Public 
Accounts, and Chairman of the State Corporation Com- 
mission. (Acts of Assembly, 1915, Ch. 69, Sec. 1, p. 93.) 
Report: 


The State Advisory Board published one report. It is en- 
titled “Report of the State Advisory Board on Taxation.” 
The report was issued in the appendix to the Journal of the 


House of Delegates of Virginia for 1916 as House Document 
No. 3. 31 p. 


State Tax Board 


In 1916, the 1915 Act was amended and reenacted 
so as to create a State Tax Board which was to digest 
and prepare information on the assessment and col 
lection of taxes. No reports were required to be made 
by this board. (Acts of Assembly, 1916, Ch. 215, p. 413.) 
Report: 


“The State Tax Board published one report. It is entitled 
“Report of the State Tax Board to the General Assembly, 
1916-1917.” This report was issued as Circular No. 11 of the 
State Tax Board. Dated January 9, 1918, 79 p. 


State Tax Commission 


Most of the 1916 Act was repealed in 1924 and local 
boards of equalization of assessments were established 
and a State Tax Commission was created which was 
given the powers of the old State Tax Board, plus 
certain additional ones. Reports of its proceedings 
and recommendations to the Governor were required 
to be made by it on or before November 1 preceding 
the regular session of the Assembly. (Acts of As- 
sembly, 1924, Ch. 397, p. 574.) 

Report: 

The State Tax Commission published one report issued 
as its Bulletin No. 37. It is entitled “First Report of the 
State Tax Commission, made to the Governor of the Com- 
monwealth of Virginia, November 1, 1925, for the biennial 
period 1924-1925.” Dated November 1, 1925, (1 p. 1, 69 p.) 

A new act was enacted in 1926 which repealed the 
1924 Act and created the State Tax Commission again 
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with the same powers and duties. Reports of its pro- 
ceedings and recommendations to the Governor were 
required to be filed before November 1 preceding the 
regular session of the Assembly. (Act of Assembly, 
1926, Ch. 149, p. 252.) 


Department of Taxation 


In 1927, the Department of Taxation was created. 
The office of State Tax Commissioner was continued 
and the Commissioner acted as chief executive officer 
of this new department. The State Tax Commission 
was abolished and the powers and duties were trans- 
ferred and vested in the State Tax Commissioner. All 
previous provisions not inconsistent with this new act 
were continued in force. (Acts of Assembly, 1927, 
Ch. 33, Sec. 7, p. 106.) 


Reports of the Department of Taxation 








Place & Date 





Year Period Covered of Pub. Paging 

1926-"29 April 15, 1926- Richmond, 1929 81 p. 
June 30, 1929 

1929-30 Fiscal year ending Richmond, 1931 55 p. 
June 30, 1930 

1930-"31 Fiscal year ending Richmond, 1931 57 Bp. 
June 30, 1931 

1931-32 Fiscal year ending Richmond, 1932 55 p. 
June 30, 1932 

1932-"33 Fiseal year ending Richmond, 1933 55 D. 
June 30, 1933 

1933-'34 Fiscal year ending Richmond, 1934 (4)+57 p. 
June 30, 1934 

1934-’35 Fiscal year ending Richmond, 1935 (4)+61 p. 
June 30, 1935 

1935-'36 Fiscal year ending Richmond, 1936 (4)+61 p. 
June 30, 1936 

1936-"37. Fiscal year ending Richmond, 1937 (4)+59 p. 
June 30, 1937 

1937-"38 Fiscal year ending Richmond, 1938 (4)+59 p. 
June 30, 1938 

1938-39 Fiscal year ending Richmond, 1939 63 p. 
June 30, 1939 

1939-’40 Fiscal year ending Richmond, 1940 65 p. 
June 30, 1940 

1940-41 Fiscal year ending Richmond, 1941 65 p. 


June 30, 1941 


The 1928 Acts, Ch. 45, p. 35, approved February 21, 
1928, enacted a Tax Code setting up the Department 
of Taxation. It provided that the State Tax Com- 
missioner shall make a report of his proceedings and 
recommendations. to the Governor on or before Novem- 
ber 1 preceding the regular session of the General 
\ssembly, which report the Governor shall transmit 
to the General Assembly. 


Washington 


Special Tax Commissions 


In 1921, the Governor was empowered to take such 
steps as he should deem necessary to investigate the 
entire subject of taxation, and he was given the power 
of employing the expert assistance necessary for such 
an investigation. He was directed to make and publish 
i report of his findings at least six months before the 
meeting of the next Legislature. (Laws of Washington, 
1921, Ch. 171, p. 667; approved March 21, 1921.) 
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Report: 

Report of the State of Washington Tax Investigation Com- 
mittee, 1921, Olympia, 1922, (4) + 5-80 p. + table. 

In 1929, an “Advisory Commission” of nine mem- 
bers was directed to be appointed by the Governor, 
whose duties in conjunction with the State Tax Com- 
mission were to investigate the entire subject of taxa- 
tion and to report their findings to the Governor at 
least six months before the meeting of the next Legis- 
lature. The report which was made appeared in the 
name of Washington Tax Investigation Commission. 
(Laws of Washington, 1929, Ch. 127, p. 316; approved 
March 20, 1939.) 

Report: 


Report of the Washington Tax Investigation Commission, 
for years 1929-30, Olympia, 1930, (4) + 5-82 p. 


Territorial Board of Equalization 


In 1879, the Territorial Board of Equalization was 
created consisting of one member elected from each 
judicial district and territorial treasurer and auditor. 
[ts duties were to inquire into the method in which 
the assessors and collectors performed their duties 
and to cause prosecution in cases where they violated 
the law. The Board had the duty of equalizing the 
assessments as between various counties of the state 
so as to produce relatively equal and uniform valua- 
tions. (Laws of Washington Territory, 1879, p. 84; 
approved November 14, 1879.) 

In the Report of the Territorial Auditor to the 
Legislative Assembly, session of 1881 at page 38 the 
following statement is found: 


“The board (Territorial Board of Equalization) met on 
the 15th of August last and proceeded to organize in pur- 
suance of law. The board was unable to reach the principal 
object for which it was created, owing to the absence of any 
provision of law requiring assessment rolls of the several 
counties to be transmitted and made accessible for examina- 
tion. The board continued in session about two weeks, 
faithfully engaged in the important work of examining into 
our revenue system, adopting rules and regulations for the 
government of County Boards of Equalization, County Au- 
ditors and Assessors, in relation to their respective duties 
under the revenue law. Important suggestions and recom- 
mendations, regarding needed amendments to existing laws 
were adopted and transmitted through his Excellency the 
Governor, to the Legislative Assembly, to which I would 
respectfully call your attention, and recommend your favor- 
able consideration. 

“A copy of the Rules and Regulations referred to, together 
with the proceedings of the Board, will be presented in con- 
nexion with the appendix in this report”. 


No such copy or proceedings, however, appears in 
the appendix to the report. 

The above act was repealed by the Laws of Wash- 
ington Territory, 1881, p. 19. 


Report: 
No record of published reports. 
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State Board of Equalization 


In 1891, the State Board of Equalization was created 
consisting of the Secretary of State, Land Commis- 
sioner, and State Auditor. Its duty was to equalize 
the assessments of property in the several counties of 
the state so that all property should be assessed at its 
true and fair value. ‘The secretary was directed to 
complete a record of the proceedings of the board and 
to publish them in the biennial report of the State 
Auditor. The board was directed to levy the state 
tax on the basis of its equalization. (Laws of Wash- 
ington, 1891, Ch. CXL, p. 280; approved March 9, 1891.) 


Minutes and Official Proceedings of the State Board of 
Equalization of the State of Washington 








Place & Date 





Year Period Covered of Pub. Paging 
1891 (Found in Reports of the State Auditor) xix p. 

1892 (Found in Reports of the State Auditor) 51 p. 

1893-4 (Found in Reports of the State Auditor) 38 p.+-4 p. 
1894 Sept. 10-Oct. 2, 1894 Olympia, 1894 14 p.+ table 
1895 (Found in Reports of the State Auditor) 18 p.+3 p. 
1896 (Found in Reports of the State Auditor) 233-3443 p. 
1897 (Found in Reports of the State Auditor) 6+3 p. 

1898 (Found in Reports of the State Auditor) (9)-13+-3 p. 


1899, 1900 (Found in Reports of the State Auditor) 78 p. 
1901, 1902 (Found in Reports of the State Auditor) 86 Dp. 


1903 Sept. 1-19, 1903 Olympia, 1903 40 p. 
(Also found in Reports of the State 40 p. 
Auditor) 
1904 Sept. 6-24, 1904 Olympia, 1904 52 p. 
(Also found in Reports of the State (43)-92 p. 
Auditor) 
1905 Sept. 5-22, 1905 Olympia, 1905 66 p. 
(Also found in Reports of the State 66 p. 
Auditor) 
1906 Sept. 4-26, 1906 Olympia, 1906 58 p. 
(Also found in Reports of the State (69)-122 p. 
Auditor) 
1907 Sept. 2-21, 1907 Olympia, 1907 54p 
(Also found in Reports of the State 54 p 
Auditor and in Report of State 54p 
Board of Tax Commissioners) 
1908 Sept. 9-30, 1908 Olympia, 1908 44p 


(Also found in Reports of the State (57)-98 Dp. 


Auditor and in Report of State 55-103 p. 
Board of Tax Commissioners) 
1909 Sept. 7-13, 1909 Olympia, 1909 58 p. 
(Also found in Reports of State Board 52 p. 
of Tax Commissioners) 
1910 Sept. 6-28, 1910 Olympia, 1910 76 Pp. 
(Also found in Reports of State Board 
of Tax Commissioners) 59+-36 p. 
1911 Sept. 5-28, 1911 Olympia, 1911 85 p. 
(Also found in Report of State Board 85 p. 
of Tax Commissioners) 
1912 Sept. 3-25, 1912 Olympia, 1912 91 p. 
(Also found in Report of State Board 91 p. 
of Tax Commissioners) 
1913 Sept. 2-24, 1913 Olympia, 1913 95 p 
‘Also found in Report of State Board 95 p 
of Tax Commissioners) 
1914 Sept. 8-26, 1914 Olympia, 1914 91 p. 
(Also found in Report of State Board 91 p. 
of Tax Commissioners) 
1915 Sept. 7-25, 1915 Olympia, 1915 99 p 
1916 Sept. 5-23, 1916 Olympia, 1916 89 p. 
1917 Sept, 4-19, 1917 Olympia, 1917 81 p. 
1918 Sept. 3-21, 1918 Olympia, 1918 79 p. 
1919 Sept. 2-20, 1919 Olympia, 1919 81 p. 
1920 Sept. 7-25, 1920 Olympia, 1920 81 p. 





In 1897, the State Board of Equalization was directed 
to levy a tax for school purposes, which when added 
to the present fund should yield $6.00 for each child 
of school age in the state. (Laws of Washington, 1897, 
Ch. CXVIII, p. 356.) 
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In 1905, members of the State Board of Tax Com 
missioners were made ex officio members of the State 
Board of Equalization. (Laws of Washington, 1905, 
Ch. 115, p. 224.) 

In 1907, the State Board of Equalization was directed 
to be composed of the State Auditor, Commissioner 
of Public Lands, and the State Board of Tax Com 
missioners. Its duties were to raise or lower the value 
of any class of property in any county to a value that 
shall be equal and uniform in every part of the state, 
etc. The secretary was directed to keep a full record 
of the proceedings of the board, and they were directed 
to be published annually by the State Board of Tax 
Commissioners and also to be published in the biennial 
report of the State Board of Tax Commissioners 
(Laws of Washington, 1907, Ch. 215, p. 496.) 

In 1915, the personnel of the board was changed so 
that it should be composed of the State Auditor, a 
member of the LDublic Service Commission to he 
designated by the Governor, and the Commissioner 
of Lands. The duties were substantially the same as 
before except that the secretary was directed to keep 
a full record of the proceedings, and the same were to 
be published annually by the Commissioner of Public 
Lands. (Laws of Washington, 1915, Ch. 7, p. 20.) 

In 1917, the personnel of the board was changed sv 
that it should consist of the State Auditor, Commis 
sioner of Public Lands, and the State Tax Commis- 
sioner. The duties of the board were the same except 
that the secretary was directed to keep a full record 
of the proceedings, and they were to be published 
annually by the State Tax Commissioner. (Laws of 
Washington, 1917, Ch. 25, p. 211.) 

In 1921, the State Board of Equalization was abol 
ished. (Laws of Washington, 1921, Ch. 7, p. 12.) 


State Equalization Committee 


The State Equalization Committee was created in 
1921 consisting of the Governor, the State Auditor, 
and the State Treasurer. Its duties were to include 
all the powers performed by the State Board of Equaliza 
tion. (Laws of Washington, 1921, Ch. 7, p. 12.) 


Minutes and Official Proceedings of the State Equalization 


Committee 
Place & Date 
Year Period Covered of Pub. Paging 
1921 Sept. 6-24, 1921 Olympia, 1921 79 p. 
1922 Sept. 5-23, 1922 Olympia, 1922 79 p. 
1923 Sept. 4-22, 1923 Olympia, 1923 79 p. 
1924 Sept. 2-18, 1924 Olympia, 1924 79 p. 





State Board of Equalization 


In 1925, all the powers and duties in the State 
Iqualization Committee were vested in and required 
to be performed by a State Board of Equalization 
consisting of the members of the Tax Commission 
(Laws of Washington, 1925, Ch. 18, p. 33.) 











be 








ep 
to 
lic 


pt 
rd 
ed 

of 


in 


ide 
Za 


tion 


ate 
red 
ion 


On 


September, 1942 















































In 1925, the board was directed to equalize the 
valuation of the property of the railroad and telegraph 
companies with the other taxable property of the state. 
he records of the board were to be published annually 
by the State Tax Commission. (Laws of Washington, 
Extraordinary Session, 1925, Ch. 130, p. 227.) 


Minutes and Official Proceedings of the State Board of 





Equalization 
Place & Date 

Year Period Covered of Pub. Paging 
1925 Sept, 1-19, 1925 Olympia, 1925 86 p. 
1926 Sept. 7-25, 1926 Olympia, 1926 86 p. 
1927 Sept. 6-24, 1927 Olympia, 1927 104 p. 
1928 Sept. 4-22, 1928 Olympia, 1928 104 p. 
1929 Sept. 3-21, 1929 Olympia, 1929 84 p. 
1930 Sept. 2-20, 1930 Olympia, 1930 80 p. 
1931 Sept. 1-19, 1931 Olympia, 1931 82 p. 
932 Sept. 6-24, 1932 Olympia, 1932 84 p. 
1933 Sept. 5-23, 1933 Olympia, 1933 92 p. 
934 Sept. 4-22, 1934 Olympia, 1934 80 p. 
1935 Sept. 3-21, 1935 Olympia, 1935 78 p. 
1936 Sept. 1-19, 1936 Olympia, 1936 91 p. 
937 Sept. 7-25, 1937 Olympia, 1937 91 p. 
1938 Sept. 6-24, 1938 Olympia, 1938 96 p. 
139 Aug. 16-Sept. 2, 1939 Olympia, 1939 100 p. 

10 Aug. 16-Sept, 4, 1940 Olympia, 1940 103 p. 





The board was also directed to correct the valuation 
of the property of public utilities assessed by the Tax 
Commission and to make the valuation thereof rela- 
tively equal with the valuation of the general prop- 
erty of the state. (Laws of Washington, 1935, Ch. 
123, p. 356.) 

The board was also directed to levy a tax in 1935 
and annually thereafter on all the taxable property in 
the state for the support of state universities and normai 
schools. (Laws of Washington, 1935, Ch. 131, p. 392.) 


Biennial Reports of the State Board of Tax Commissioners 





Place & Date 
of Pub. 


No. of 


Yer Report 


r Period Covered Paging 
1906 June 9, 1905- 
Nov. 1, 1906 
1908 Period ending 
Dec, 1, 1908 
1910 Period ending 
Sept. 30, 1910 
i912 Period ending 
Sept. 30, 1912 
1914 Oct. 1, 1912- 
Sept. 30, 1914 
1916 Period ending 
Sept. 30, 1916 


Olympia, 1906 1st 357 Pp. 
Olympia, 1908 2nd 100+ (1)+103 p. 
155+(1)+136+iv. p. 
165+85+91-+iv p. 


133+91-+ iv p. 


Olympia, 1911 3rd 
Olympia, 1912 4th 
Olympia, 1914 5th 


Olympia, 1916 6th 139 p. 








State Board of Tax Commissioners 

In 1905, the State Board of Tax Commissioners was 
created to be appointed by the Governor. It was to 
exercise general supervision of the system of taxation 
throughout the state. The board was to make an 
investigation concerning revenue laws and systems of 
other states and countries and recommend amend- 
ments, changes and modification of revenue laws to 
the Governor in a biennial report at least 60 days before 


the meeting of the Legislature. (Laws of Washington, 
Ch. 115, p. 224.) 
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State Tax Commissioner 


In 1917, the office of State Tax Commissioner was 
created. The Commissioner was to be appointed by 
the Governor and was to have the powers and duties 
vested in the State Board of Tax Commissioners which 
was abolished. (Laws of Washington, 1917, p. 210; 
approved March 8, 1917.) 

The office of the State Tax Commissioner was abol- 
ished by the Laws of 1921, Sec. 135. 


Biennial Reports of the State Tax Commissioner of 











Washington 
Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1918 Period ending Olympia, 1918 Ist 114 p. 
Sept. 30, 1918 
1920 Period ending Olympia, 1921 2nd 114 p. 
Sept. 30, 1920 
1922 Period ending Olympia, 1922 3rd 118-++1 p. 


Sept. 30, 1922 





Department of Taxation and Examination 


In 1921, the Department of Taxation and Examina- 
tion was created. Its duties included those formerly 
performed by the State Tax Commissioner. It was 
also to keep a record on file of valuation of all prop- 
erty for the use of the State Equalization Committee. 


(Laws of Washington, 1921, Ch. 7, p. 33.) 


Report: 

First Biennial Report of the Department of Taxation and 
Examination. Division of Taxation of Washington. 1924. 
Period ending Sept. 30, 1924. Olympia, 1924. 130 p. 


Biennial Reports of the Tax Commission of the State 
of Washington 








Place & Date No. of 

Year Period Covered of Pub. Report Paging 

1926 Period ending Olympia, 1926 Ist 156 p. 
Sept. 30, 1926 

1928 Period ending Olympia, 1928 2nd 153 p. 
Sept. 30, 1928 

1930 Period ending Olympia, 1930 3rd 43 p. 
Sept, 30, 1930 

1932 Period ending Olympia, 1932 4th 64 p. 
Sept. 30, 1932 

1934 Period ending Olympia, 1935 5th 49 p. 
Sept. 30, 1934 

1936 Period ending Olympia, 1937 6th 78 p. 
Sept. 30, 1936 

1938 Period ending Olympia, 1938 7th (4)+5-70 p. 
Sept. 30, 1938 

1940 Period ending Olympia, 1940 8th 48-+table 


Sept. 30, 1940 








Tax Commission 

In 1925, the Tax Commission of the State of Wash- 
ington was created to be composed of three members 
appointed by the Governor. The powers and duties 
of the Department of Taxation and Examination were 
vested in and required to be performed by said Tax 
Commission. (Laws of Washington, 1925, Ch. 18, 
p. 33; approved February 17, 1925.) 

This law was reénacted by the Laws of 1927, Ch. 
280; approved March 19, 1927. 






















































































































































































To the Editor 


Dear Sir: 





The Shoptalker has gone to sea—not only the loca- 
tion but the very name of his ship a secret. However, 
“the show must go on,” and the Mrs. Shoptalker 
is writing a bit for the Shop this month. 


But if anyone thinks I am going to talk about taxes, 
he is mistaken. I’ve been around the Shoptalker so 
long, typed so much of his copy (and read every bit of 
it) that in writing this for the Shop I may be falling 
into his own peculiar style. Certainly no one who 
knows me would recognize it as mine. But I won’t 
write about taxes—lI just don’t know how. I’ve always 
prided myself, however, on knowing how to make up 
simple income tax returns until this year. But did 
you ever make out a Wisconsin return? This year’s was 
nothing for an amateur to fool with, so even if I had 
needed to make out a return I would have had to call 
on a taxpert for help and who better than the Shop- 
talker! No doubt with that last I’ll have some of the 
wives of the Shop readers answer the challenge that 
their particular taxperts are better. Just one word 
further on this year’s tax. Up until this year I’ve 
groaned with the rest of my countrymen about putting 
out the cash. I’ve always visualized the “swell” clothes 
I could buy with it. Somehow this year, tho’, I’m very 
proud of sending in our check along with some of 
those nice tax anticipation certificates Uncle Sam is 
selling. They are tops! I can’t carry a gun with the 
boys, but I’m only too willing to help pay my share 
with added taxes and War Savings Bonds. 

Since the above is about the end of my ability to 
write on taxes I'll have to change the subject and tell 
you about how I became a third degree “Navy Wife”. 
The “third degree” is conferred upon a Navy Wife 
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when her husband goes to sea as the Shoptalker has 
done. Nobody wants the other thirty degrees, for a 
“thirty-third degree Navy Wife” is a widow. 

Although I did not realize it at the time, nor even 
suspect it, I was being started on the first degree soon 
after we began to “keep company”. There were some 
cruisers in the North River, and Lew invited me to 
visit one of them with him. I was scared to death of 
boats, but as I didn’t know a girl who had ever been 
aboard a man-o-war, and going aboard would give 
me a chance to brag a bit, I concealed my fears and 
we went. About ten thousand other New Yorkers had 
the same idea that Sunday afternoon, but we finally 
got aboard a packed boat to go out to the ship. Right 
then and there my Navy education was begun as the 
distinction between “boat” and “ship” was explained. 
A boat is something carried on board a ship. 

We got aboard the New Orleans and Lew proceeded 
to show me around where all the other civilians were 
swarming. Then he suddenly ducked under a rope, 
spoke to a young officer, and a moment later I was 
taken past the rope also, and was conducted down to 
the wardroom (officer’s dining room to you landlub- 
bers, as it was to me then) for coffee, and to a few 
other parts of the ship from which the general public 
was excluded. Then, leaving the ship, we went in 
a high-powered motor boat, with enclosed space for 
passengers, instead of the slow, open boat we had 
come out in. Safely ashore, I discovered the secret. 
Lew had a courtesy card. 

For a long while after that I knew that the Navy 
meant a lot to him. Certain nights we could not have 
dates—he had to go to Reserve meetings. He took his 
vacation one summer by working at the Navy Yard. 
But I was not really initiated to the first degree until 








lds 


ra 


ren 
on 
me 

to 
; of 
een 
ive 
ind 
had 
ully 
ght 
the 
ied. 


ded 
yere 
Ipe, 
was 
fi to 
lub- 
few 
blic 
t in 
for 
had 
eret. 


yavy 
have 
k his 
Tard. 
until 


September, 1942 


















































we returned from our too brief honeymoon. (Some 
of you older readers will recollect that he made some 
tart remarks about marrying in “tax season” thus 
keeping us from having a long honeymoon.) True, 
we had visited the Naval Academy at Annapolis and 
the Navy Building in Washington where Lew showed 
me off to some of his friends in the department. But 
that was just preparation. 

We got back to New York in the afternoon and 
alter settling temporarily at a hotel, met one of Lew’s 
best friends, who had invited us to dinner. It was an 
carly meal at an attractive Greenwich Village restau- 
rant, and after it was over the men calmly put me ona 
bus to go back to the hotel, while they matter-of- 
factly went off to their Naval Reserve lecture. And 
thus I found out what every Navy wife has to learn, 
that “the Navy comes first”. 


During the summer of 1939 Lew went off on a 
cruise. You can read all about it in the July issue of 
that year. That is, his side of it. For me it was the 
first step towards the second degree. For I had to 
scurry around and help him assemble gear, pack, and 
take him down to the North River landing. 

At that time there was war in Europe, and every one 
who thought deeply enough felt that we would be 
drawn into it, however reluctantly. Lew could have 
resigned even then, but he wouldn’t (and how proud 
[am of him because he didn’t welch on the job). He 
had remarked during our engagement that a married 
man should get out of the Reserves but the thing 
slipped both our minds right after we were married. 
What bride can think clearly anyway? Later he got 
so much of downright pleasure from the cruise 
(“vacation with pay”, he called it) that I would never 
have considered asking him to resign while it would 
still have been honorable to do so. 

So he stayed on, and as the Reserve became more 
active, Lew devoted more time to it. We studied to- 
gether for his promotion exam. If you ever want to 
read Greek written in English just try reading the 
Navy Manual. Imagine my embarrassment in think- 
ing that a “dead horse” meant just that, and upon 
being very puzzled about a man-o-war acting in the 
3ut the Shoptalker very 
patiently explained to me that a “dead horse” was only 
an advance against your salary. After disclosing my 
ignorance many times I finally learned to take the 
studying calmly. 


capacity of a scavenger. 


During this time Lew not only 
attended advanced classes, but acted as instructor for 
a beginner’s class. Finally came the payoff. That was 
July, 1940, and I got the second degree: “Navy Wife 
\shore”’. 
Now don’t get the idea that shore duty is easy. 
Most of the men keep the same year-round hours that 
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an accountant does during tax-season. They work at 
a terrific pace—in fact as one of my friends, also a 
Navy wife, cleverly said, “The pace that launched < 
thousand ships”. It may not be a thousand ships yet 
but you can depend on it that it soon will be. 


= 


The stage of “Navy Wife—Ashore” is now over, 
with its cross country moves to be made with less 
than a week’s notice. I learned from experience that 
“three Navy moves is as bad as a fire’; all the in- 
tricacies of Navy social life; that the Navy wives work 
industriously in the social welfare organizations; the 
mysteries of mileage allotments; transportation of 
household effects and dependents; rental allowances 
versus rent paid; the cost and upkeep of uniforms; 
and a score of other things that enable any Navy wife 
ashore to say, “Never a dull moment”. 

And then the final degree. Saying goodbye, trying 
to bluff braveness; and all the other heartaches. 

Well the Shoptalker is gone. I know that if he were 
here next fall he would remind you about the Red 
Cross, the Tuberculosis Seals, and every month about 
the War Savings Bonds. I’m sure that none of you 
will need the reminder. Somehow al! of us in this 
country take many things for granted and are likely 
to take life easy. But we have a glorious way of rising 
to an emergency, so all of those things named will 
merit your attention at the proper time. 

Will all of you readers join me in wishing the Shop- 


talker good health, clear sailing, God-speed, and a safe 
return? 


Until our victory, 
Helen Hill Gluick, (Mrs. Shoptalker) 
The Tax Talkers 


As our group approached the reserved luncheon table, 
Dash, already there, was looking over the CCH Spe- 
cial—The Revenue Bill of 1942—with a worried look 
on his face. 





“Whew! I’d been so busy considering this tax Act 
in an abstract sort of way, figuring how much more 
work it was going to cause me and trying to master 
the unmasterable excess profits tax, that I didn’t re- 
alize what it was going to do to my own pocketbook. 
Look at these surtax figures on the first five brackets. 
It’s unheard of !” 

“Calm yourself,” from Oldtimer, “it’s easier to pay 
that tax than to leave all this behind, as the Kid has 
done, and shoulder a gun.” 

“Sure, and I’m really glad to be able to pay it. You 
know it’s only human nature to grumble a little bit. 
But this excess profits tax! Here on page 72 is that 
component corporation of a component corporation 
again. Seventh daughter of a seventh daughter. Listen: 
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“If a corporation is a component corporation of an 
acquiring corporation, under subsection (b) or under 
this subsection, it shall except for the purposes of sec- 
tion 741(d)(1) and (2) and section 742(a) (1), (2) and 
(3) also be a component corporation of the corpora- 
tion of which such acquiring corporation is a com- 
ponent corporation.” 

“Yes,” said Blank, “and now in the income tax we 
have a foreign subsidiary of a foreign subsidiary of a 
domestic corporation.” 

Oldtimer: “That’s a relief measure and some of our 
domestic corporations with foreign subsidiaries are 
mighty happy to see it in the Bill and hope it stays 
there, regardless of complicated language. And there 
are other relief measures in that Bill, that we ac- 
countants especially should be interested in.” 


Blank: “They took out the highest bracket amount, 
and was that a relief to me! It’s a funny thing about 
that HBA. When I first saw it in 1940 I thought, well, 
that’s for the unusual situation and dismissed it from 
my mind. But it caused me a headache a couple of 
times last year by cropping up most unexpectedly 
when I was preparing returns.” 

Big Boy: “Yes, and the same way with Supple- 
ment A, that’s still there. So many corporations have 
a reorganization in the clothes closet.” 

Ira: “Well, my struggles with the highest bracket 
amount are not over. We revenue agents come trail- 
ing along at the end, examining returns a year or two 
after they are filed. And what with the shortage of 
help and everything else, it will take more than a vear 
or two to close up the 1940 and 1941 returns.” 

Bar: “Yes, many of the World War I returns were 
still open in the ’30’s.” 

Ira: “But, the administration has so improved that 
history won’t repeat itself that way. There will be far 
less litigation under this and future War Acts.” 

Oldtimer: “Speaking of relief measures, there’s that 
great boon to lawyers and accountants personally that 
permits special treatment of the income received all in 
one year for past services performed over a period of 
36 months or more. The way it was in the law before, 
when the work had to be performed over a period of 
five calendar years or more, didn’t help much. 

Bar: “Almost all of us with our own offices will 
have cases that fit under the new rule.” 

Blank: “Another relief for the accountant is that 
short section that says if you get out balance sheets 
for credit purposes or for other purposes at periods 
other than the close of the year you don’t have to be 
too particular about the way you figure your inven- 
tories. I mean, if you use that ‘last-in, first-out’ rule 
on your return, they used to throw it out if you were 
not entirely consistent every time you got up a bal- 
ance sheet.” 
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Dash: “ ‘Last-in, first-out.’ There’s one place the 
law writers used plain words. It’s a pity they couldn’ 
have been that helpful when they wrote about com- 
ponent corporations.” 

Ira: “But you won’t find any reference to ‘last-in, 
first-out’ in the law. That’s a phrase coined by cost 
accountants, I think. The Regulations don’t use it. 
Guess they think it sounds too flippant. The Ways 
and Means Committee Report used it, though.” 

Oldtimer: “That relief measure is of doubtful value 
to the accountant. It encourages a taxpayer to try to 
prepare its interim reports without professional ad- 
vice. I remember one case of a solid, established 
manufacturing company that called me in once a year 
to close its calendar year books and prepare its return. 
The firm was one of those dependable companies that 
came through booms and depressions alike with a 
steady annual gain. 

“One day, in February, a few years ago, the head of 
the firm was in a great state of excitement when | 
went to his office at his urgent request. He showed me 
a letter from the credit manager of a company from 
which he made his heaviest purchases. The letter said 
that because a comparison of the manufacturer’s June 
30 and December 31 balance sheets showed a substan 
tial operating loss, further credit could not be extended. 
I quickly discovered the answer. The creditor had 
asked for a June 30 balance sheet on account of un 
usually heavy credit extended to the manufacturer. 
My client did not close the books as of June 30, but 
drew off the balances and ‘estimated’ the inventory, 
then ‘upped’ it to make it look good. It looked too 
good. Looked as if there had been a tremendous gain 
from the first of the year, followed by a loss in a lesser 
amount in the last half. It was a simple matter to 
explain to the creditor, but it taught my client his 
lesson.” 

Bar: “What happened to that reserve for inventor) 
losses the Ways and Means Committee promised us 
when it was in closed session before the Bill was 
drafted ?” 

Dash: “It’s not in this Bill. Maybe I don’t under- 
stand everything that’s in here but I’ve gone over all 
the headings and there’s nothing about reserve for in- 
ventory losses.” 

Blank: “He reads a magazine by looking at the 
pictures.” 

sar: “I know it was tentatively adopted by the 
Committee, and it had been recommended by the 
Treasury Department. There was a special Treasury 
Department release about it that was published in the 
CCH Tax Services.” 

Dash: “It would have reduced income subject to 
tax, wouldn’t it? Maybe they had too many reliel 
measures and just had to quit.” 
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Oldtimer: “The relief was quite similar to that 
under the ‘last-in, first-out’ rule. If you used the 
‘last-in, first-out’ rule, you didn’t need the reserve 
method. Maybe that’s why they didn’t put it in.” 

Big Boy: “There are other relief measures in the 
sill. The excess profits tax provisions are full of 
them. They have to be at that high rate of tax.” 

“And there’s the allowance of deductions in- 
curred in earning any income even though the tax- 
payer is not engaged in a trade or business.” 

Big Boy: “It’s a good thing they put that in. It 
began to look as if depreciation and maintenance of 
rented property might be disallowed as business ex- 
penses. The Bureau’s ruling, made way back in the 
Income Tax Primer published during World War I, 
that incidental renting of real estate was a trade or 
husiness, was beginning to look shaky in the light of 
the Higgins decision and others.” 

sar: “IT see consolidated income tax returns are 
hack with us again. For all corporations, and not just 
railroads. There’s where you fellows will shine. Too 
many figures for a mere lawyer.” 

Oldtimer: “This alimony provision is interesting, 
and certainly just. I know a man who usually makes 
about $10,000 a year. Upon his divorce, he agreed to 
pay his wife $3,000. This year, it looked as if his in- 
come is going to be about $6,000. At the rates in the 
ill his tax would be about $1,100 on that $6,000. After 
he would have paid his wife and the Government he 
would have $1,900 left. The wife, in the past, has 
received the $3,000 tax-free. But the Bill allows him to 
deduct the $3,000 and makes the wife pay the tax on it.” 


Bar: 


Big Boy: “Did you read that statement of Ran- 
dolph Paul before the Ways and Means Committee at 
the public hearings on the Bill? He told of an extreme 
case where rising tax rates and the alimony payments 
together exhausted the entire income of the husband 
when he had to pay the tax on the alimony.” 

Ira: “Of course, the Government loses some tax, 
hecause dividing the income puts it in lower brackets. 
hut I suppose they make it up through some real 
loophole-closing provision in the Bill.” 

Blank: “Well, there’s one provision of the Bill that 
closes n6 loop holes, grants taxpayers no relief, and 
collects no tax for the Government. That’s the one 
where they change the name of the Board of Tax 

\ppeals to the United States Tax Court. Do you 
uppose they think it sounds more dignified?” 

Big Boy: “In the 18 years of its existence the Board 
i! Tax Appeals built up a fine name for itself in tax 
circles. I like its old name.” 


Ira: “Well, none of you fellows will lose any of 


our rights or privileges. So what’s the difference?” 
Big Boy: “The only difference I can think of is that 
i lot of printed forms with the word ‘Board’ on them will 
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have to be printed all over again. That means using 
some of the taxes they are collecting from other sources.” 
Dash: “My time is up. I start on a new case right 
after lunch.” 
Oldtimer: “When we meet again the Tax Bill will 
probably be the law of the land—the biggest one 
ever.” 


Cases 
When is a restaurant where music is furnished and 
dancing permitted not a roof garden or cabaret for 


admission tax purposes? Read Busey v. Deschler Hotel 
Co. at 42-2 USTC J 9587. 


The question before the court in Shoong Investment 
Co. v. Anglim was whether taxpayer which filed its 


‘income tax return on a cash basis for seven years prior 


to 1937 was entitled to deduct taxes accrued but not 
paid in 1937 in computing its income tax liability for 
that year. Was taxpayer entitled to report on the 
accrual basis under Sec. 41, 1936 Act? See 42-2 USTC 
§ 9585. 
a 

A deficiency notice not sent by registered mail was 

not a final determination. (42-2 USTC § 9549.) 


* Ok ok 


In Continental Baking Corp. v. Higgins (42-2 USTC 
© 9605) the Second Circuit Court of Appeals on July 
24 held that a holding corporation was not “doing 
business” for capital stock tax purposes when its only 
income was derived from dividends. The facts that its 
stock was listed on a stock exchange, there were two 
isolated sales of treasury stock, and that its officers 
and directors were identical with its subsidiary com- 
panies did not change the situation. 

* *¢ * 

On July 24 the CCA-1 held in Chicago Stock Yards 
Co. v. Commissioner (42-2 USTC J 9607) that errors of 
law were made in the BTA finding that taxpayer was 
a “mere holding or.investment company” and in not 
taking into consideration the full scope of taxpayer’s 
enterprises in determining its surplus requirements. 

* Ok Ok 

The Fourth Circuit Court of Appeals on July 30 
denied a bad-debt deduction as to notes surrendered 
for stock in a non-taxable exchange since no indebted- 
ness remained after the exchange was made. 1936 Act 
involved. The case was that of Arundel Brooks Con- 
crete Corp. v. Commissioner. (42-2 USTC § 9615.) 


* * * 


According to a recent ruling of the Internal Rev- 
enue Department the amount of Cuban income taxes 
paid may be taken as a credit against federal income 
taxes. See page 576 herein. 
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The Excess Income Tax 
As a Source of Federal Revenue 


[Concluded from page 516] 


tion has resulted in an avalanche of dis-incorporations and 
liquidations. This ‘out’ is, of course, not available to public 
companies. However, small- and middle-sized corporations 
with comparatively few shareholders are in large numbers 
giving up the corporate ghost.” 

The adoption of an excess income tax would go a 
long way toward removing these unfortunate conditions. 


Difficulties of Administration 


An excess income tax would be difficult to adminis- 
ter, but this is true of most taxes applied on a nation- 
wide scale. The individual excess profits tax of 1917 
was abandoned partly on this account. In the mean- 
time, however, the federal tax administration has been 
vastly extended and improved, and the foundation has 
been laid both in the annual statistics of income com- 
piled by the Bureau of Internal Revenue and in the 
extensive information now collected in applying the 
social security taxes. Thus the necessary machinery 
and records are in large part already at hand. 

The excess income tax has operated 
parently satisfactory results in 


with ap- 
several European 
countries, particularly in Germany and the Scandi- 
navian countries in the first World War. Germany 
reimposed the tax at the beginning of the present war 
in 1939. In England, which has adhered to the cor- 
poration excess profits tax, a recent investigation has 
emphasized strongly the need of a supplementary 
personal excess income tax.* 

Naturally the excess income tax is essentially a war 
tax, and its operation should be limited as closely as 
possible to the war period. 


Extraordinary Conditions Call for 
Extraordinary Measures 

‘The excess income tax is not suggested as a panacea 
or as the sole means of attaining the desired end of 
raising revenues and aiding in the struggle to check 
inflation. At the same time, it does conform to the 
principles of justice in taxation, and it will contribute 
more effectively to this end than most of the tax 
measures that have heretofore been proposed. 

Diversity of tax sources is an important considera- 
tion in raising revenues on the present scale. There is 
little justification for the assumption that inflation 
will be materially checked by the indefinite accumula- 
tion of taxes on the limited segment of the national 
income covered by corporation taxes or, with the 
present exemptions and deductions, the personal 
income tax. 


* Tax Institute, Financing the War. p. 67. 


‘Hicks, Hicks, and Rostas, The 
65, 69, 105, 


Taxation of War Wealth, pp. 
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The people of the United States are ready to make 
the necessary sacrifices to provide adequate revenues 
for the prosecution of the war. With proper coodrdi- 
nation of price controls and sound financial policies, 
the government can finance its needs without causing 
undue hardship or promoting inflation on the large 
scale. 

An effective way to attain this objective would be 
to take through taxation a liberal share of war profits, 
whether they accrue to individuals or to corporations. 
Generous use should also be made of the deferred pay 
or compulsory loan principle in order to protect the 
integrity of individual and corporate enterprise in the 
vears following the war. Along with these should go 
some form of withholding tax, with a view to check- 
ing inflation currently at its source. 

The end cannot be accomplished, however, through 
rigid adherence to conventional policies and forms of 
taxation. The country is faced with the greatest fiscal 
problems in its history. The foundation is being laid 
for a federal tax system which must meet the extra- 
ordinary demands of the war. The new conditions 
call for a new point of view and approach. The need 
is for a comprehensive, codrdinated financial plan 
adapted to the condition created by the war. 


* * Ox 

State net tax collections on gasoline amounted to 
$950,950,000 during calendar year 1941.—Tar Eco 
nomics Bulletin. 
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Green Light, Please! 


Let’s have a 1942-43 Federal Revenue Act now. The 
relative merits of this, that, or the other tax source or 
tax rate can well be a subject for continued and endless 
discussion when we have time for such a debate. Right 
now, however, the delay vitally affects the financial 
planning of every one of us as individuals and of every 
business. The war effort demands first attention and 
should not be hampered by a constant flow of upsetting 
news about major changes in our tax structure. Taxes 
must be provided for largely out of current incomes, so 
taxpayers are entitled to know what their tax liabilities 
are while those incomes are being earned—not after 
they are earned and spent. 


The Facts Are on Record:—The House Committee 
started working on the tax increases in January, 1942. 
We are told that we may expect a finished 1942 Revenue 
Act in September or later, followed by another Revenue 
Act early in 1943. Is all this time necessary and must 
we expect such frequent changes? We are not babes 
in the wood on the subject of taxation and our people 
have had a long education in taxation, starting with 
the Boston Tea Party in 1773. The investigation by 
the House Committee has been thorough. The record 
of testimony in hearings, written opinions, and briefs 
from associations and individual experts have cer- 
tainly reached sufficient volume to provide all the infor- 
mation needed for consideration of all viewpoints. 
Particularly fine work was done in the early part of 
the year in original sampling of national opinion by 
some committee m*mbers. The Senate Committee has 
heard much that had been said before and some fresh 
opinions. The Treasury has had expert opinion avail- 
able constantly for both rebuttal and introduction of 
new ideas. In fact, the mere volume of material gath- 
cred has reached proportions beyond the possibility of 
complete review by anyone. All possible tax sources 


have been proposed; a wide range of rates has been 
discussed ; the Treasury needs the funds—even double 
and triple the amount obtainable under any practicable 
Revenue Act; so what are we waiting for? Surely our 
legislators do not hope for an act which will please 
everyone, or one which will capture that “will o’ the 
wisp’’—perfect tax justice. Congress would quickly 
and rightly damn such delay in starting the wheels of 
war production or in staff planning for military action. 
A stable and comprehensive revenue structure is also 
of importance to all-out war effort and further delay 
loses needed revenue as well as keeping everyone’s 
financial budget in a muddle. 


Let’s Be Fair!—Taxpayers can stand the increased 
levies if they know what must be faced—they cannot 
and should not be afflicted with the uncertainty of a 
constantly changing tax structure and retroactive tax 
laws. Families must plan their budgets with provision 
for the new tax levies as well as the demands for war 
bond purchases and higher living costs. Businesses 
must budget their resources, determine dividend poli- 
cies, and plan needed expansion. The businessman or 
the individual taxpayer is not permitted the wide lati- 
tude enjoyed by government in budgeting his income 
and disbursements. Payrolls must be met and con- 
tracts completed. If he fails to anticipate his liabilities 
with reasonable accuracy, he is faced with financial 
failure. Business cannot pass a new revenue act in 
September of 1942 levying a higher gross income from 
its customers. The worker cannot levy higher 1942 
wages from his employer. Is it too much to ask that 
Congress establish the law of the land in advance, and 
that sufficient foresight and wisdom be exercised to 
retain the same law for at least two years? 


Clear the Decks Now!—Whether or not the greatest 
wisdom has been exercised is an academic question 
compared with the great need for prompt decisive 
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action on a revenue measure which will cover both 
1942 and 1943. We can never expect complete agree- 
ment on the provisions of a tax law as complicated as 
this one because it is based not upon one single agreed 
theory but upon a great many theories, many of which 
are in conflict with each other. 

The saving grace and safety valve is the breadth of 
the bill, blanketing all people and businesses under a 
variety of levies—both graduated and uniform. Many 
years of study by our most profound experts in taxa- 
tion have failed to reveal any specific formula for exact 
tax justice. Not only is it impossible to find any scien- 
tific formula to balance the tax structure exactly, but 
it is impossible to find any two experts who can agree 
entirely on a program. Under these circumstances, 
months of extended argument are as helpful as the 
battle between “Tweedle-Dum and Tweedle-Dee”’, and 
likely to accomplish just as much. Above all, why 
should more time be wasted on the involved points 
sometimes called “technical amendments?” This is 
probably the one worst time in American history to 
enter into a lengthy technical discussion on such points 
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as mandatory joint returns, restrictions on employee 
profit sharing plans, the various bases of inventory 
valuation, amortization of bond premiums, percentage 
depletion, the capitalization of certain taxes and car- 
rying charges, etc. These minor revisions are of no 
general importance, but they are vigorously contested 
or supported by the few taxpayers affected. How 
many times have we seen a so-called corrective clause 
precipitate a host of new problems not anticipated ly 
the zealous advocate? All students of taxation and 
laymen will readily agree on one point—that a tax 
structure should be stable and should be known to the 
taxpayer at the earliest possible moment. 


If the tax levies planned in the next revision of the 
present proposed bill are added on now and the new 
act is promptly made into law, it may reasonably he 
expected to be broad enough and high enough to pro- 
vide a well-rounded base to support the war financing. 
If tax revenue is not high enough in relation to our 
1943 national income, rates may be increased in the 
existing law without too much disturbance and wasted 
time if the action is taken early in the year. If on the 
other hand, there is further delay in passing this bill 
and it is followed shortly by further revision, individuals 
and business taxpayers will continue to be upset and 
we shall continue to work with less unity and efficiency 
than is needed. Let’s have quick and complete action 
on federal tax revision and then no more tinkering. 
—C. B. Allyn, Assistant Controller, The Jewel Tea Co., 
Barrington, IIl. 













Fightieth Anniversary of the 
Bureau of Internal Revenue 

With Congress laboring on the largest tax bill in 
history and the war expenditures of the Federal Go\ 
ernment soaring to better than three and a half billion 
dollars monthly, the Bureau of Internal Revenue 
celebrated its eightieth anniversary on July 1, 1942. 

Commissioner Guy T. Helvering, upon whose Treas 
ury bureau rests the responsibility for collecting all 
government taxes, thumbed the Revenue Service's 
historical records to reveal the growth of the American 
tax system since George S. Boutwell of Massachusetts 
was appointed the first Commissioner by authority of 
the act of July 1, 1862. 

The Revenue Act of 1862, which created the Bureau 
of Internal Revenue as it exists today and authorized 
the appointment of a Commissioner to administer its 
provisions under the direction of the Secretary of the 
Treasury, was sweeping in its scope. 

The War Between the States had drained the Treas 
ury of funds derived from customs duties, and Con 
gress set about the task of writing a tax measure 
which, for the third time, imposed internal levies. 
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The Act excluded from its provisions a trifling few 
items in the American economy. Taxes were imposed 
upon distilled spirits, malted and fermented beverages ; 
license taxes on trades, vocations and occupations; 
specific and ad valorem duties on manufactures and 
products of various kinds, including cotton, tobacco, 
cigars and cigarettes ; taxes on auction sales, on carriages, 
yachts, billiard tables, and plate; on cattle, hogs, and 
sheep slaughtered for sale. 


The income tax, considered by many to have been 
a product of the first World War period, was not over- 
looked in the Revenue Act of 1862. It imposed a tax 
on salaries and pay in excess of $600 of officers and 
persons in the service of the United States ; and duties 
on incomes received by individuals in excess of $600. 
Taxes were also levied on interest paid on railroad 
bonds; on surpluses accumulated by banks, trust com- 
panies, Savings institutions and insurance companies ; 
on advertisements, and on legacies and distributive 
shares of personal property. 

Stamp taxes were not overlooked in the drafting of 
the Civi! War tax measure. These levies were im- 
posed on various documents, medicinal preparations, 
perfumery and cosmetics, and playing cards. If any 
article or business was overlooked, it was apparently 
an oversight on the part of Congress. It had been 
44 years since the citizens of the Nation had been 
subjected to an internal tax; a new generation was on 
the scene to bear the tax burden of war. 

By January 1, 1863, Commissioner Boutwell’s task 
of organizing the Bureau was practically completed. 
The field service was composed of 3,822 employees. 
The Washington administrative staff numbered 60 
persons, including the Commissioner. Tax collections 
for the fiscal year of 1863 amounted to $41,300,192.93. 
While the records of the Bureau are not exact for the 
first four years of internal revenue laws, figures for 
succeeding years indicate that the cost of collecting 
each $100 exceeded three dollars. 

Commissioner Helvering stated that the Bureau 
now has in its employ a personnel of 29,264, adminis- 
trative and field. Collections for the fiscal year of 
1941, amounted to $7,370,108,377.66. The cost of col- 
lecting each $100 had dropped to an all-time low of 
89 cents. 

The first complete fiscal year under the Revenue 
Act of 1862 was fiscal 1864, during which period a 
total of $116,985,578.26 was collected. The tax on 
manufactures and products, which included excise 
taxes, yielded the greatest revenue, amounting to 
$36,222,716.67. Distilled spirits came next with a total 
of $30,329,149.53, while the tax on incomes netted the 
Government $20,294,731.74. 

Treasury officials estimate that the Revenue Act of 
1941 will bring in net receipts, general and special 
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accounts, for fiscal 1943 totaling about $17,000,000,000. 
The Revenue Bill of 1942, tentatively adopted by the 
House Committee on Ways and Means, is expected 
to yield an additional $5,047,300,000, which will bring 
the Government’s annual receipts to approximately 
$22,000,000,000 when the law is fully operative. An 
estimated 29,000,000 American citizens are expected 
to pay income taxes under the provisions of this 
measure, a number slightly less than the total popula- 
tion of the United States in the year 1862. 


As the Bureau of Internal Revenue enters the eighty- 
first year of its existence, Commissioner Helvering 
and his large staff of assistants in Washington and the 
field are evolving plans and procedures for collecting 
the enormous additional sums of revenue provided 
for in the Ways and Means Committee draft of the 
1942 tax bill, which will be presented to the Congress 
next week. 

While greatly enlarged in size and scope, the organiza- 
tion of the Internal Revenue Service resulting from 
the Act of July 1, 1862, remains basically unchanged. 
Procedures have been altered and district after district 
created, but the serious responsibility of garnering the 
revenues necessary to meet the Nation’s normal and 
war needs are much the same as they were in the 
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tragic days of the Civil War period, which witnessed 


the birth of the Bureau of Internal Revenue as it 


exists today. 


The Incidence of Taxes Should Be Changed 

The purpose of taxation is to provide revenue to the 
government. 

The government is merely a group of people which, 
for the purpose of this discussion, must be regarded 
as including all individuals who are compensated out 
of government revenue. 

In times of an emergency, such as war, a much 
larger proportion of all the people must be compen- 
sated out of government revenue than in normal 
times. Also a much larger proportion of available 
production must be taken by the government. 

As a large part of the production by a smaller part 
of all the people must be war materials it follows that 
the scale-of-living of all the people must be reduced. 
The incidence of taxes should therefore be so chosen 
as to bring this about with the least possible disturbance. 

There are only two possible sources of government 
revenue. These are incomes and industrial units. 
All taxes which vary with incomes are income taxes 
regardless of their names. I say that the second 
possible source is “industrial units”, I do not say “in- 
dustrial incomes” because these are, whether dis- 
tributed or not, incomes of individuals. 

The assessment of taxes upon individuals compen- 
sated out of government revenue is merely a gesture. 
It reduces the compensations paid. It is equivalent to 
a refund of wages. 

The assessment of taxes upon individuals whose 
incomes flow from production can not, by any stretch 
of the imagination, provide the government with ade- 
quate revenue. For: If one quarter of all the people 
were compensated equitably out of government rev- 
enue the other three quarters would have to be taxed 
at the rate of 33% to cover such compensations only. 
As part of this tax would be upon the “incomes of 
corporations” (actually the accruing incomes of indi- 
viduals) demands for increased wage rates would 
follow and be granted for such increases would reduce 
the basis of taxation and be partly borne by the gov- 
ernment. Tax rates must increase as their basis is 
reduced, further wage increases will follow, prices 
must rise and inflation must follow sooner or later. 


But that is not the whole story. War goods must 
also be paid for out of government revenue and in- 
come taxes can never provide the whole amount re- 
quired. The government must borrow. 

The people, many of them, having had their surplus 
incomes taxed away or exhausted by increased prices, 
cannot buy all the obligations the government must 
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issue. 


Therefore the banks must take the rest and 
credit the government just as though the obligations 
were deposits of money. They become money which 
the government checks out. The total of bank de- 
posits will continue to increase as long as this condi. 
tion continues. No incidence of taxes which can not 
provide all the war revenue the government needs can 
stop it. What will happen when the owners of “de- 
posits” try to spend them? They will merely change 
hands, purchasing power will not be decreased. 

If however the incidence of taxes is upon “indus- 
trial units” and is measured by their payrolls the taxes 
necessary to balance even a war budget can be col- 
lected. All that will happen will be to increase the 
costs of production and consequently of selling prices: 
profiteering, if it occurs, can easily be penalized. 
Wage rates will not rise. Individual incomes will 
not be depleted by taxation but scales-of-living will be 
automatically reduced. Surplus incomes will be avail- 
able to acquire government obligations issued in much 
smaller volume and the return to normalcy after the 
war will be expedited. 


The notion that the government can prevent in- 
flation without changing the incidence of taxes will 
most certainly be contradicted by 


future events. 
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Ewing Galloway 
Interesting Study of the Supreme Court Building 


Economic changes are too sudden to be foreseen and 
statistics can not be made available before events 
occur.—Harold B. Atkins, Consulting Accountant, 
New York City. 


Federal Tax Forum Calls for Streamlined 
Corporate Tax Program 


Paul Seghers, CPA of New York City, representing 
the Federal Tax Forum, recently placed before the 
Senate Finance Committee an integrated plan of taxa- 
tion of corporate incomes. This program comes from 
the Forum’s membership, which consists of tax prac- 
titioners—certified public accountants, lawyers, and 
corporate tax executives—responsible for tax returns 
involving hundreds of millions of dollars of annual 
income and billions of dollars of profit. Their pro- 
posals, by no means “mild”, were presented not on 
behalf of any group of taxpayers but as a recom- 
mendation, from a group which deals every day with 
technical complications of taxation, which will raise 
the revenue which Congress must obtain with mini- 
mum disruption to taxpayer morale and productive 
Strength. 


WASHINGTON TAX TALK 563 


Highlights of the corporate tax program were: 


A. Eliminate the capital stock tax and the related de- 
clared value excess profits tax. 


B. Limit the aggregate normal and surtax rates on cor- 
porate incomes to 40%. 


C. Compute the excess profits tax on the balance of thie 
income, after deducting the normal and surtax (that is, return 
to the 1940 method). 


D. The rate of exemption or credit under the invested 
capital method to be equal to the average rate earned by the 
taxpayer during its base period, with a maximum of, say, 15% 
and a minimum of, say, 6%. 


E. Where the earnings credit is used, it is not to exceed 
an amount equal to, say, 20% of invested capital for the 
taxable year (subject to the relief provided in Sec. 213 of the 
Bill in the case of abnormally low invested capital). 


In commenting, Mr. Seghers pointed out that the uni- 
versally condemned capital stock and declared value 
excess profits tax is a tremendous burden to business 
while a 90% excess profits tax rate means that the 
Government keeps only 10% of its collections under 
these two nuisance taxes. He also pointed out that 
this plan would produce more revenue with lower 
rates than the House Bill and remove the inflationary 
temptation to extravagance inherent in a 90% rate. 

Mr. Seghers stated that while the Federal Tax 
Forum is opposed in principle to the retail sales tax 
and has previously stated its opposition, it has now 
come around to the conclusion that the present need 
for a sales tax as an anti-inflationary measure as well 
as a source of revenue far outweigh its disadvantages. 

In urging Congress to forget political expediency 
in considering a sales tax, he said, 

“A retail sales tax is politically unpalatable at this 
time 





it undoubtedly takes courage to brave unseen 
submarines or face machine gun bullets, and courage 
undoubtedly is needed for Congress to act now, in- 
stead of waiting until after the election. You know 
as well as we do that a sales tax must come within 
the next six months. We ask you to face the facts. 
Perhaps the silent masses of voters are not so un- 
thinking as to hold you to blame for passing such a 
measure at this time, but are more likely to blame 
Congress should it fail to take this essential step to 
check the dreaded plague of inflation, which will 
cause so much suffering among the very ones Con- 
gress now fears to burden with the sales tax.” 


Renegotiation of Government Contracts—Tax Effects 

Public Law No. 528,! approved April 28, 1942, au- 
thorizes the War Department, the Navy Department, 
or the Maritime Commission to reopen and renegotiate 
any contracts or subcontracts for an amount in excess 
of $100,000 to determine whether any amount of the 
contract price represents excessive profits. If, in the 
opinion of the Secretary of the Department or the Chair- 
man of the Maritime Commission, there were excessive 





11 CCH { 27,090. 
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profits, the excessive amount is to be retained by the 
United States or repaid to the United States. 

The question arises as to the effect on the income 
tax of a renegotiated contract. Generally, on renegotia- 
tion, the new contracts are worded to provide that the 
amounts refunded to the government, or the amounts 
by which the sum of the contract is reduced, are offset 
by the amount which the contractor has paid in taxes 
attributable to the overpayments made by the govern- 
ment under the contracts. This eliminates the neces- 
sity of reopening the income tax return for the year 
of the contract. 

As an example—A $200,000 contract is completed 
in 1942. In 1943 (after the 1942 income tax return 
has been filed), by reason of renegotiation, the con- 
tract price is reduced to $175,000. It is found that a 
total of $10,000 in income and excess profits taxes has 
been paid on the $25,000 excessive profit reported. 
The $10,000 tax is offset against the $25,000, so that a 
net of $15,000 is retained by or refunded to the gov- 
ernment. No deduction is made on the 1943 income 
tax return by reason of this repayment or retention. 

If the renegotiation contract does not provide for 
an offset of the taxes, it is probable that the income 
and excess profits tax return of the year of the original 





TAX ES—The Tax Magazine 






September, 1942 








contract would be reopened. If the reopening should be 
barred by the statute of limitations or because the 
return has been closed by audit, the deduction probably 


would be allowed in the year of renegotiation. 


Foreign Tax Credit and Patent Royalties 

Sec. 131 of the Internal Revenue Code permits a 
credit against United States income tax for income 
taxes paid to foreign countries under conditions and 
subject to limitations prescribed in that section. But 
to be entitled to the credit the legal duty to pay the 
tax must be upon the person claiming it. The prin- 
ciple may be exemplified by a Board decision involving 
patent royalties received by a United States corpora- 
tion from a British licensee. 

The decision is Trico Products Corp.2,- Taxpayer had 
given licenses to use patents to some British firms. 
Under the British income tax law the licensees were 
not permitted to deduct from their gross income the 
royalties they paid. But they were permitted to de- 
duct from their royalty obligation an amount equal 
to the tax paid on such royalty and were required to 
remit only the balance to the licensor—the taxpayer 
here. Thus, all that the taxpayer received was the 
royalties reduced by the tax. But the Board held that 
these facts did not establish that the tax was assessed 
upon or paid by the petitioner and therefore no credit 
was allowable against the United States tax. 


The decision does not mean that the taxpayer must 
include in his United States return the full royalties 
undiminished by the amount which the licensee held 
out under British law. The Commissioner conceded 
that taxpayer should have treated the British pay- 
ments as forming no part of the amount of royalties. 
In other words, if the gross royalties were $100,000 
and the amount held out on account of British taxes 
were $10,000, taxpayer should report $90,000 as the 
royalties. He should not report $100,000 and deduct 
$10,000 as taxes. 

The Board distinguished this case from its earlier 
decision in Crawford Music Corporation.* That case 
involved copyright royalties and the law was different 
in that the tax was not paid as part of the income tax 
of the British obligor who owed the royalty. But that 
person was required to “deduct thereout a sum repre- 
senting the amount of the tax thereon at the rate of 
tax in force at the time of payment.” ‘This was con- 
sidered as making the tax that of the royalty recipient 
in this country and the foreign tax credit was allowed. 


The Stock Dividends Issue 


The Supreme Court has again taken onto its docket 
two decisions involving variations of the stock divi- 





2? 46 BTA —, No. 48, 423 CCH {| 7425, CCH Dec. 12,425. 
340 BTA 284, CCH Dec. 10,783. 
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dend problem. The decisions are Sprouse v. Com.* 
and Strassburger v. Com.’ Since the Supreme Court 
decisions that, certain types of stock dividends could 
be subjected to income tax there have been border- 
line cases. 


In the Strassburger case the Second Circuit held that 
taxable income was received where a dividend in non- 
voting preferred stock was issued on common and 
before such issuance common only was outstanding: 
Taxpayer’s argument was that there could not have 
been any disturbance of proportionate interests in such 
case and that therefore Eisner v. Macomber controlled. 
The court held that there was a change in the tax- 
payer’s corporate ownership due to the rearrangement 
of the corporate capitalization. 


In the Sprouse decision the Ninth Circuit was not 
satisfied that there was taxable income where a ten 
per cent stock dividend in non-voting common stock 
was distributed to the holders of voting and non-voting 
It directed the Board to inquire further 
whether or not the proportionate interests remained 
the same after the distribution as before. 


common. 


The question is close and the answer must await 
the Supreme Court pronouncements which will not be 
forthcoming until sometime after next October. In 
the meantime, unless the proposed stock dividend is 
only in common with only common outstanding, it 
might be advisable, if possible, to hold off on the 
declaration of stock dividends. 


Symposium on Federal Taxation in Wartime 


The New School for Social Research, 66 West 12th 
Street, New York City, announces a Symposium on 
“Federal Taxation in War Time.” The series will 
begin on September 29, 1942, and will extend for a 
period of fifteen weeks, on Tuesday evenings. 


Alex M. Hamburg, Tax Counsel of New York City, 
is Chairman of the Symposium. Following are the 
speakers who will participate and the subjects they 
will discuss: 

Walter A. Cooper, CPA, of the American Institute 
of Accountants, and Maurice Austin, CPA, of the 
New York State Society of Accountants, will analyze 
the Revenue Act of 1942. 

Godfrey N. Nelson of the New York Times will 
deliver a talk on “Capital Gains.” 

The proposed Federal Sales Tax will be discussed 
by John W. Hanes, former Under-Secretary of the 
Treasury. 

Professor Harley L. Lutz of Princeton University, 
and Dr. Gerhard Colm of the Bureau of the Budget 
will discuss “Tax Policy and Inflation.” 


‘CCA-9, 41-2 ustc f 9703, 122 Fed. (2d) 973. 
CCA-2, 42-1 ustc § 9173, 124 Fed. (2d) 315. 
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George E. Cleary, former Chairman of the American 
Bar Association’s Committee on Federal Estate and 
Gift Taxes, will speak on “Expanding Concepts of 
Income.” 

“Taxation of Income from Government Securities” 
will be debated by Henry Epstein, Solicitor General 
of New York, and Professor W. J. Shultz, Division of 
Tax Research, Treasury Department. 

Professor Griswold of Harvard University Law 
School will deliver a talk on “Income, Estate and 
Gift Taxes.” | 


“Income Tax Avoidance” will be the subject for dis- 
cussion by Harry J. Rudick of New York University. 
Randolph Paul, General Counsel of the Treasury 


Department, will talk on “The Birth of the Revenue 
Act.” 


“Form and Substance in Taxation” by Edmond N. 
Cahn, and “British and Canadian Tax Laws” by 
Lazarus Phillips, Kk. C., of the Montreal Bar have 
been scheduled for discussion. 

“Husband and Wife under the Income Tax” by 
Mary H. Donlon, “Effect of Taxes on the Public 
Utility Industry” by Samuel W. Murphy, and “Cor- 
porate Taxation” by Philip Zimet will also be offered. 
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Truck Taxes $546,290,000 in 1941 

Special taxes on trucks in 1941 reached a record 
high of $546,290,000 according to the Automobile Manu- 
facturers Association, an increase of more than 100 
per cent in a decade. 

How both the total taxes on trucks, and the aver- 
age per vehicle truck tax burden have increased since 
1931 is shown in the following table compiled by the 
association : 


Total Average 

Special Per Truck 
Year Taxes Registered 
1931 $227 980,000 $ 65.77 
1932 245,559,000 76.04 
1933 286,538,000 88.69 
1934 317,754,000 92.93 
1935 342,672,000 93.51 
1936 398,681,000 99.99 
1937 433,189,000 101.80 
1938 417,347,000 98.80 
1939 443,993,000 100.59 
1940 488,496,000 106.42 
1941 546,290,000 111.23 


Personal property taxes on trucks in operation, in- 
come and property taxes on garages, terminals, repair 
shops, and trucking companies are not included in the 
above figures. 


State Sales Taxes—Out-of-State Source of Supply 

The various states imposing sales, gross receipts or 
gross income taxes have failed to reach unanimity on 
the question of tax liability, where the seller sells 
goods f. 0. b. out-of-state source of supply and the 
buyer himself, or his agent (the carrier), acquires 
actual ownership and physical possession of the goods 
in such foreign state. 

A recent opinion of an Illinois court in the case of 
Standard Oil Company v. McKibbin et al.,' held that 
when title to goods, purchased in Illinois, passed to 
the buyer in Indiana where actual possession was 
delivered, such fact does not exempt the seller from 
tax liability under the Illinois Retailers’ Occupation 
Tax Act where the goods were ultimately delivered 
to the buyer in Illinois. The taxpayer had contended 
that since title to the property passed to the buyer 
in Indiana where delivery was made, there was no 
sale in Illinois to be taxable. The court in overruling 
this contention held that the sales tax was “imposed 
upon persons engaged in ihe business of selling tangible 
personal property at retail” and since practically all 
of the business of selling was carried on in Illinois, 
the sale was taxable under the Illinois sales tax law. 

The Indiana Supreme Court recently reached the 
same conclusion in the case of Department of Treasury 
et al. v. Allied Mills, Inc.,? holding that the gross re- 





1 Sangamon County Circuit Court, July 17, 1942 (Ill. CT { 68-055). 
* Indiana Supreme Court, June 8, 1942 (Ind. CT {§ 15-071). 
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ceipts which were derived from sales to Indiana cus- 
tomers to whom deliveries were made f. o. b. plants 
in Illinois, pursuant to orders taken in Indiana and 
accepted in Illinois, were subject to the Indiana gross 
income tax. The incidental interstate nature of the 
taxpayer’s business did not entitle it to be exempted 
from all state taxes of this character. 


Similar results were reached by the Alabama Su- 
preme Court in the case of Graybar Electric Co. v. 
Curry* and by the New York courts in the cases of 
United Autographic Register Co. v. McGoldrick* and 
Sears, Roebuck & Co. v. McGoldrick.® 


However, the Supreme Court of Michigan in the 
cases of J. B. Simpson, Inc. v. O’Hara et al.® and J. B. 
Simpson, Inc. v. Gundry et al.," reached a contrary 
conclusion, holding that where merchandise was pur- 
chased by residents of Michigan from the seller in 
Illinois and title passed in Illinois to the purchasers, 
the seller made no sales in Michigan which were 
subject to the sales or use tax.—State Tax Review. 


Executor Made Successor Partner— 
Effect on Inheritance Taxes 

Quite unusual was the argument for tax exemption 
advanced in a recent case decided by the Massachu- 
setts Supreme Judicial Court. 

The case involved the disposition of an interest of 
decedent in a certain partnership. By agreement it 
had been decided that the death of a partner therein 
should bring about a termination of his interest as of 
the first day of the year in which he died. Any such 
partner, however, could provide by will that his executor 
should become a partner for a fixed period of time 
after the decedent’s death—a partner whose only right 
would be to participate in the profits of the partner- 
ship. Decedent took advantage of this provision, and 
his executor became a partner, receiving certain dis- 
tributions of profits as the result of his action. 

It was contended by the executor that the profits so 
received by him were not property of the decedent 
and that they should not, therefore, be subjected to 
inheritance taxes. The court, however, would not 
accept this reasoning, ruling that the money received 
by the executor passed under decedent’s will and was 
fully taxable as a transfer from him to such persons 
as would benefit under the arrangement.® 





3 Alabama Supreme Court (’39), 238 Ala. 116, 189 So. 186. Affirmed 
per curiam 308 U. S. 513, 60 Sup. Ct. 139 (Ala. CT { 65-201.093). 

* New York Supreme Court. Appellate Division ('40), 260 App. Div 
157, 21 N. Y. S. 2d 129 (2 N. Y. Tax Cases § 220-120). 

5 New York Court of Appeals (’38), 279 N. Y. 194 (N. Y. CT 
© 130-303.10). 


® Michigan Supreme Court (’36), 277 Mich 
CT § 60-018.18). 

7 Michigan Supreme Court (°41), 297 Mich. 403, 298 N, W. 81. Cer- 
tiorari denied by the U. S. Supreme Court. 62 Sup. Ct. 137 (Mich. 
CT § 65-026). 

& CCH SINH Service § 15,306. 


. 55, 268 N. W. 809 (Mich. 
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ESTATE TAX: THE REQUIREMENT 
OF CERTAINTY FOR CHARITA- 
BLE DEDUCTIONS 


Philip K. Verleger 


30 California Law Review, July, 1942, 
p. 556-562 


In determining the net taxable estate un- 
der the Estate Tax Act one may deduct 
from the gross estate amounts given to 
charity. There are some exceptions to this 
rule on the face of the statute. The courts 
have added the further exception that if a 
gift is too uncertain it is not deductible. 
This is not an unreasonable conclusion. A 
contingent gift may in fact be no gift at all. 
But in evolving this concept the courts have 
created some confusion. 

Usually no deduction is permitted for a 
legacy which is conditioned on affirmative 
action by the charity. The decisions sug- 
gest the conclusion that a deduction will be 
allowed if the condition is not onerous and 
will probably be performed. But there is 
nothing in the language of these opinions 
to indicate that any such theory is followed. 
Further, a gift dependent on action by a 
third party is probably even less certain 
than one conditioned on action by the donee 
and is also non-deductible. In respect to 
cases of charitable gifts subject to a life 
estate, the courts reach a contrary conclu- 
sion and allow the deduction. This result 
is surprising. The value of the remainder 
Is as unpredictable as the duration of life 
itself because that is what it depends upon. 
Nevertheless, the courts willingly venture 
into the realm of prophetic inquiry, and 
Proceed to assign a fictitious value to the 
— on the basis of life expectancy 
ables. 

After some hesitation the courts have con- 
cluded that in some circumstances a deduc- 
tion is permissible for a gift to charity 
conditioned on the death without issue of 
the life tenant. However, they have tended 
to be a little strict and refused a deduction 
although the life tenant was so ill that re- 
covery was unlikely, and childbirth would 
lave verged on the miraculous. 

_ The courts are not consistent in approach- 
Ing these situations. As indicated, a chari- 
table legacy subject to a power of invasion 
lor the support of the life tenant is not too 
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uncertain if the exercise of the power is 
unlikely. Yet in other cases previously con- 
sidered the court did not advert to the pos- 
sibility that the significant contingency 
might or might not occur. When the courts 
deal with the valuation and the deduction 
of bequests in remainder they likewise for- 
get their talk of certainty. 


Requirement That Deduction Be Determined 
as of the Time of the Testator’s Death 


A testator may leave a contingent gift 
to charity. That contingency may be such 
as would prevent a deduction for the gift. 
But before the estate tax return is filed the 
event may happen or may become impossi- 
ble of occurrence. The courts very fre- 
quently say that no such event will be 
considered in determining deductibility. 


So, in the case of a gift dependent on the 
death without issue of the life tenant no 
deduction was allowed though the tenant 
had died a sufficiently lonely death. The 
fact that a gift was subject to a power of 
appointment likewise prevented a deduction 
despite the renunciation of the power. On 
the other hand, a deduction was allowed for 
a gift subject to a power of invasion for 
the support of the life tenant, on the usual 
theory that an actual invasion had taken 
place. It has been held that actuarial tables 
will be used in computing the value of a 
gift in remainder though the life tenant is 
dead and the actual values of the interests 
are known. Several states have statutes 
which permit the heirs to defeat disporpor- 
tionately large gifts to charity and gifts 
made within given periods before death. If 
the heirs have waived this power the de- 
duction has been allowed. This result con- 
trasts sharply with the rule applied where 
a testamentary power of appointment has 
been waived. Im that case the waiver is 
without effect on the disallowance of the 
deduction. 


These situations are technically distin- 
guishable. In the first, a third party has a 
statutory power to defeat the gift, in the 
second, he has a power deriving from the 
will. The power is in fact the same through- 
out, for in each case its exercise means that 
the charity receives nothing. It is hard to 
understand this difference in tax consequence. 
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If a will is successfully contested, ob- 
viously no deduction will be allowed for 
a gift under it. A similar situation is reached 
in part when the charity compromises the 
contest, and the courts refuse to allow a 
deduction for more than the amount re- 
ceived by the charity. It is hard to see in 
what manner this conclusion is consistent 
with the idea that the act of the testator — 
alone is considered in allowing a deduction. 


If, on the other hand, the charity gains by 
the compromise, the cases conflict. In one 
case under local procedure the compromise 
was approved by the court, written into the 
will and probated as part of it. A deduction 
was allowed for the full amount received by 
the charity. More recently a different cir- 
cuit court found that the addition resulting 
from the compromise was not given by the 
testator and hence was not deductible. The 
court refused to consider the local procedure, 
regarding it as irrelevant. 

When the courts say that they will not 
consider events subsequent to the death of 
the testator they are misstating their gen- 
eral practice in order to rationalize their 
conclusions in a few cases. There is no 
such thing in fact as an unconditional tes- 
tamentary gift. Every gift involves the 
action or inaction of at least four parties. 
The testator makes the will, the court must 
decide whether it is to be allowed, third 
parties who might contest it either make 
such an attempt or remain quiescent, and 
the charity may or may not accept the gift. 
All except the first of these events happen 
after the testator’s death. One might well 
conclude that the courts should be guided 
only by the practical rule that the gift must 
be certain when the return is to be made 
and should give up the attempt to distin- 
guish between gifts conditional and gifts 
unconditional at the time the testator died. 
Certainly such an attitude would be con- 
ducive to greater clarity in the law. 

A second revision might be made for cases 
in which a gift to charity is subject to a 
divesting contingency which has not oc- 
curred at the time the return is filed. The 
deduction might be allowed subject to the 
requirement that bond be posted to secure 
the payment of the additional tax which 
would become due if the gift is defeated. 




















































































































































































































































































































ALABAMA 
Oct. 1— 
Annual licenses and privilege taxes due. 
Poll tax due. 
Property tax due. 
Public utility reports and 
due. 
Oct. 10— 
Oil and gas conservation tax due. 
Tobacco use tax reports and payment due. 
Oct. 15— 
Carriers’, transporters’ and 
gasoline tax reports due. 
Carriers’, transporters’ and 
lubricating oils tax due. 


license taxes 


warehouses’ 


warehouses’ 


Motor carriers’ mileage tax and reports 
due. 
Telegraph company reports and license 
taxes due. 
Oct. 20— 


Coal and iron ore mining tax reports and 
payment due. 

Gasoline tax reports and payment due. 

Lubricating oils tax reports and payment 
due. 

Motor fuel tax and reports due. 

Sales tax reports and payment due. 

Sales tax and reports (quarterly) due from 
small taxpayers. 

Use tax reports and payment due. 


ARIZONA 
Oct. 15— 
Gasoline tax reports and payment due. 
Gross income tax and reports due. 
Motor carriers’ reports and taxes due. 
Use fuel tax and reports due. 


ARKANSAS 
Oct. 1— 
Bank share tax installment due. 
Property tax—last day to pay final install- 
ment. 

Oct. 10 
Alcoholic beverage reports and taxes due. 
Severance tax and reports due. 

Oct. 20 
Gasoline tax reports and payment due. 
Gross receipts tax and reports due. 
Use fuel tax and reports due. 








CALIFORNIA 
Oct. 1— 
Common carriers’ distilled spirits tax and 
reports due. 
Gasoline tax due. 
Oct. 15— 
Distilled spirits tax and reports due. 





IN. MON. TUE. WED THU. FRI. SAT. 


Son, MON. TUE, WED THU. FAL_SA 


ys 
OCTOBER 1942 





2 3 


Gross receipts tax and reports due from 
motor carriers of property for hire. 


Insurance company premiums tax delin- 
quent. 


Sales tax reports and payment due. 
Use fuel tax reports and taxes due. 
Use tax reports and payment due. 

Oct. 20-—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 
Oct. 5— 
Motor carriers’ tax due. 
Oct. 15— 


Coal tonnage tax reports and payment due. 
Income tax (third installment) due. 

Sales tax reports and payment due. 
Service tax reports and payment due. 
Use tax and reports due, 


Oct. 25— 
Gasoline tax reports and payment due. 





CONNECTICUT 


Oct. 1— 
Gasoline tax due. 
Oct. 20— 


Alcoholic beverage tax reports and pay- 
ment due. 


DELAWARE 
Oct. 1— 


Bank share tax due. 
Kent and Sussex county property taxes 
delinquent. 
Railroad tax (installment) due. 
Oct. 31—— 


Distributors’ gasoline tax reports and pay- 
ment due. 
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DISTRICT OF COLUMBIA 


Oct. 15— 

Beer tax due. 

Income tax (second installment) due. 
Oct. 25— 

Gasoline tax reports and payment due. 


FLORIDA 
Oct. 1—— 
Express company reports and taxes due. 
License taxes due unless otherwise pro- 
vided by law. 
Public utility license taxes due. 
Oct. 10—— 
Dealers’ and manufacturers’ alcoholic bev- 
erage taxes due. 
Oct. 15—— 
Carriers’ and transporters’ alcoholic bev- 
erage taxes due. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 
Oct. 31 
Motor transportation company reports and 
taxes due. 





GEORGIA 
Oct. 15—— 
Malt beverage tax reports and payment 
due. 
Oct. 20—— 


Gasoline tax reports and payment due. 


IDAHO 
Oct. 15—— 
Electric power company reports and taxes 
due. 


Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax (quar- 
terly installment) due. 


ILLINOIS 

Oct. 10— 

Motor carriers’ mileage tax due. 
Oct. 15— 

Public utility reports and taxes due. 

Sales tax reports and payment due. 
Oct. 20—— 

Gasoline tax reports and payment due. 

Oil production taxes and reports due. 
Oct. 30— 

Transporters’ gasoline tax reports due. 


INDIANA 
Oct. 15— 
Gross income tax reports and payment due. 
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Oct. 20— 
Bank and trust company intangibles tax due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 


Oct. 25— 
Gasoline tax reports and payment due. 


IOWA 

Oct. I— 

Income tax (second installment) due. 

Motor carriers’ additional tax due. 

Property tax (second installment) delin- 
quent. 

Oct. 10-— 

Beer tax and reports due from class A 
permittees. 

Oct. 20. 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 





KANSAS 
Oct. 10-— 
Malt beverage reports and taxes due. 
Oct. 15— 
Compensating tax 
due. 
Income tax (second installment) due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Oct. 20— 
Sales tax reports and payment due. 
Oct. 25— 
Gasoline tax reports and payment due. 


reports and payment 





KENTUCKY 


Oct. 10-—— 
Amusement and entertainment taxes and 
reports due. 
Gasoline tax reports due. 


Oct. 15— 
Motor vehicle fuel (other than gasoline) 
reports and taxes due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 


Oct. 20— 
Oil production tax reports and payment due. 
Oct. 31—— 


Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 


LOUISIANA 
Oct. 1—— 


Franchise tax reports and payment due. 
Oct. 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 
ment due. 


Oct. 20— 


STATE TAX CALENDAR 


STATE TAX CALENDAR 


Dealers’ gasoline tax and reports due. 

Dealers’ kerosene tax reports and payment 
due. 

Fuel use tax and reports due. 

Lubricating oil tax and reports due. 

New Orleans sales tax reports and payment 
due. 


Oct. 30— 


Gas gathering tax and reports due, 

Motor carriers’ gross receipts reports and 
taxes due. , 

Natural resources severance tax 
and payment due. 

Petroleum products reports and taxes due. 

Public utility and pipe line taxes and re- 
ports due, 


reports 





MAINE 


Oct. 15— 

Use fuel tax and reports due. 
Oct. 31—— 

Gasoline tax and reports due. 


MARYLAND 
Oct. 10—— 
Admissions tax due. 
Oct. 31 





Beer tax reports and payment due. 
Gasoline tax reports and payment duc. 


MASSACHUSETTS 
Oct. 1— 
Personal income tax (second installment) 
due. 


Property taxes (second installment) due. 
Oct. 10— 
Alcoholic beverage tax and reports due. 
Meals tax and reports due. 
Oct. 15— 
Cigarette distributors’ tax reports and pay- 
ment due. 
Oct. 20— 
Bank net income tax due. 
Excise (income) tax (second installment) 
due. 
Oct. 31—— 
Gasoline tax reports and payment due. 


MICHIGAN 
Oct. i—— . 
Gas and oil severance tax reports and pay- 
ment due. 
Oct. 10— 
Common and contract carriers’ reports ard 
fees due. 
Oct. 15— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Oct. 20— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment due. 
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MINNESOTA 
Oct. 15— 
Interstate motor carriers’ mileage tax due. 


Oct. 25— 
Distributors’ gasoline tax and reports due. 
Special use fuel tax and reports due. 


MISSISSIPPI 
Oct. 10— 
Admissions tax reports and payment due. 
Oct. 15— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Timber severance tax and reports duc. 
Use tax reports and payment due. 
Oct. 31— 
Motor vehicle registration and fees due. 


MISSOURI 
Oct. 1I— 
Income tax (third installment) due. 
Oct. 15— 


Alcoholic beverage reports due. 

Retail sales tax reports and payment due. 
Oct. 25— 

Gasoline tax due. 

Use fuel tax and reports due. 


MONTANA 
Oct. 1I— 
Moving picture theatre license taxes due. 
Oct. 15— 


Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 

Electric company reports and taxes due. 

Gasoline tax reports and payment due. 

Motor carriers’ additional fees due. 

Personal income tax (second installment) 


due. 
Oct. 30— 
Coal mine operators’ tax reports and pay- 
ment due. 
Natural gas company taxes and reports 
due. 


Oil producers’ license tax reports due. 
Telegraph company taxes and reports due. 





NEBRASKA 


Oct. 15— 
Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 
Oct. 15—— 
Carriers’ gasoline tax reports due. 
Oct.—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax and 
reports due. 
Oct. 25— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 































































































































































































































































































































































































































NEW HAMPSHIRE 
Oct. l— 


Bank share tax (other than national banks) 
due. 
Gasoline tax due. 












































Insurance company (domestic) premiums 
tax due. 
Personal income tax due. 
Oct. 10 











Alcoholic beverage reports and taxes due. 
Oct. 15— 
Public utility property taxes due. 

















NEW JERSEY 








Oct. 10— 

Excise tax reports and payment due from 
interstate busses. 

Gross receipts tax reports and payment 
due from busses and jitneys in munici- 
palities. 

Oct. 15— 
Alcoholic beverage reports and taxes due. 
Oct. 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ taxes and reports 
due. 

Oct. 30 

Carriers’ gasoline tax reports due. 

Oct. 31 

Distributors’ gasoline tax reports and pay- 

ment due. 




































































































































































NEW MEXICO 











Oct. 15—— 
Income tax (installment) due. 
Occupational gross income tax reports and 
payment due. 
Severance taxes and reports due. 
Oct. 20 
Electric, gas, water and steam company 
inspection fees (installment) due. 
Motor carriers’ reports and taxes due. 



























































Oct. 25— 
Gasoline tax reports and payment due. 
Use or compensating reports and tax due. 




























NEW YORK 





Oct. 1 
New York City property tax (semi-annual 
installment) due. 


Oct. 15— 
Personal 
due. 


Oct. 20— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 

payment due. 
New York City use tax returns and pay- 
ment due. 























income tax (third 





installment) 



































Oct. 25 
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STATE TAX CALENDAR 


New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
Oct. 31—— 
Gasoline tax reports and payment due. 





NORTH CAROLINA 
Oct. 1—— 
Installment 
taxes due. 
Oct. 5—— 
Property tax due. 
Oct. 10— 
Alcoholic beverage tax due from railroads. 
Oct. 15— 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Oct. 20 
Distributors’ gasoline tax reports and pay- 
ment due. 
Oct. 30— 
Electric light, power, street railway, gas, 
water, sewerage and telephone company 
reports and taxes due. 


paper dealers’ reports and 





NORTH DAKOTA 
Oct. 1 
Oil inspection reports and fees due. 
Oct. 15— 
Alcoholic beverage transactions taxes and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
Real property tax (semi-annual install- 
ment) due. 
Oct. 20— 
Sales tax reports and payment due. 
Use tax reports and payment due. 





OHIO 

Oct. 10 

Admissions tax reports and payment due. 
Oct. 15— 

Cigarette use taxes and reports due. 

Use tax reports and payment due. 
Oct. 20 

Dealers’ gasoline tax reports due. 
Oct. 30-— 

Carriers’ gasoline tax reports due. 
Oct. 31— 

Gasoline tax due. 











OKLAHOMA 


Oct. 1— 
Freight car company gross earnings taxes 
and returns due. 





Oct. 10 


September, 1942 


Oil, gas and mineral gross production tax 
reports and payment due. 





Airports’ gross receipts tax 
payment due. 

Alcoholic beverage tax reports and 
ment due. 


reports and 


pay- 


Oct. 15— 


Gasoline tax reports and payment due. 
Sales tax reports and payment due. 


Oct. 20— 


Use fuel oil tax and reports due. 
Use tax reports and payment due. 


Oct. 30-— 
Cotton manufacturers’ 
due. 


reports and taxes 





OREGON 
Oct. 1— 
Excise (income) tax (second installment) 
due. 
Personal income tax (second installment) 
due. 
Oct. 10— 
Oil production tax reports and payment 
due. 
Oct. 20— 
Alcoholic beverage tax reports and pay- 
ment due. 


Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 
Oct. 15— 


Alcoholic beverage manufacturers’ 
and reports due. 


Oct. 31 
Gasoline tax reports and payment due. 


taxes 





RHODE ISLAND 





Oct. 15— 
Gasoline tax reports and payment due. 


SOUTH CAROLINA 
Oct. 10— 
Admissions tax reports and payment duc. 
Last day to file power tax and pay tax. 
Oct. 20— 
Gasoline tax reports and payment due. 
Use fuel oil tax and reports due. 
Oct. 31— 
Motor vehicle registration and fees due. 
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SOUTH DAKOTA 


Oct. 1— 
Passenger motor carriers’ tax due. 


Oct. 15— 

Alcoholic beverage sales reports due (tax 
due in 30 days). 

Gasoline tax reports due (tax due in 30 
days). 

Sales tax reports and payment due. 

Use fuel tax and reports due. 

Use tax reports and payment due. 


Oct. 30-— 


Mineral products severance tax reports and 
payment due. 


TENNESSEE 
Oct.—First Monday 


Bank share tax payable. 
Property tax due. 





Oct. 10-— 
Barrel tax on beer due. 
Oct. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 


Liquid carbonic acid gas tax due. 
















TEXAS 
Oct. 1—— 
Carriers’ 
due, 


Commercial and collection agency tax re- 
ports and payment due. 


Luxury excise tax and reports due. 

Ores, marble and cinnabar ore tax reports 
and payment due. 

Public utility tax reports and payment 
due. 

State and county property taxes due. 

Sulphur production tax reports and pay- 
ment due. 

Textbook publishers’ 
due. 


gross receipts tax and returns 


taxes and reports 
Oct. 15—— 


Oleomargarine dealers’ reports and taxes 
due. 


Oct. 20—— 


Liquefied gas and liquid fuel use tax and 
reports due. 


Motor fuel tax reports and payment due. 
Oct. 25—— 
Admissions tax reports and payment due. 


Carbon black production tax reports and 
payment due. 

Natural gas production tax reports and 
Payment due. 

“— production tax reports and payment 
ue, 


Theatres’ prizes and awards taxes and re- 
ports due. 





UTAH 


Oct. 15— 
Distributors’ and retailers’ gasoline tax re- 
ports and payment due. 


VERMONT 
Oct. 19— 
Alcoholic beverage tax reports and pay- 
ment due. 


Oct. 15— 
Electric light and power company reports 
and taxes due. 
Express and telegraph company taxes due. 
Railroad, transportation and_ telephone 
company taxes due. 


Oct. 31—— 
Gasoline tax reports and payment due. 


VIRGINIA 
Oct. 1—— 
Public utility tax due. 
Oct. 10—— 


Beer bottlers’, dealers’ and manufacturers’ 
reports due. 














































Oct. 20—— 


Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


WASHINGTON 
Oct. 15— 

Auto transportation company reports and 
payment due. 

Butter substitutes reports and payment 
due. 

Carriers’ gasoline tax reports due. 

Gasoline tax and reports due. 

Use fuel oil tax and reports due. 


WEST VIRGINIA 
Oct. 10— 
Alcoholic beverage tax reports and pay- 
ment due. 


Oct. 15—— 





Oct. 15— 


Income tax (third installment) due. 
Sales tax reports and payment due. 


Oct. 30-— 


Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 


Oct. 1—— 


Motor carriers’ taxes due. 


Oct. 10—— 


Alcoholic beverage tax reports due. 





Oct. 15— 


Railroad, telegraph, sleeping car, and ex- 
press company property taxes due. 


Oct. 20— 


Gasoline and diesel fuel tax and 
due. 


reports 


Oct. 31—— 


Privilege dividend tax and returns due. 


WYOMING 


Sales tax reports and payment due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 


Oct. 20—— 


Motor carriers’ taxes and reports due, 


FEDERAL TAX CALENDAR 
Oct. 15— 
Corporation income tax and excess profits 
tax returns due for fiscal year ended 
July 31. Forms 1120 and 1121. 


Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended April 30, by general exten- 
sion, with interest at 6% from July 15 
on the first installment. Forms 1120 and 
1121, 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended July 31. Forms 1040, 
1040A, 1041, 1120, 1121, 1120H, 1120L. 


Entire income tax or first quarterly install- 
ment due on returns of nonresidents for 
fiscal year ended April 30. Forms 1040B, 
1040NB, 1040NB-a, 1120NB, 


Fiduciary income tax return due for fiscal 
year ended July 31. Form 1041. 


Foreign corporations—see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 
eign corporations’’ below. 

Foreign partnership return of income due 
by general extension for fiscal year end- 
ed April 30. Form 1065. 


Individual income tax return due for fiscal 
year ended July 31. Form 1040. 














































































































































































































































































































































































































































Individual income tax returns due by gen- 
eral extension for fiscal year ended April 
30, in case of American citizens abroad. 
Forms 1040 and 1040A, 

Last quarterly income-excess profits tex 
payment due for fiscal year ended Octo- 
ber 31, 1941. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 

Last quarterly ‘income tax payment due 
on returns of nonresidents for fiscal year 
ended July 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax returns 
due for fiscal year ended July 31. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for September. 
Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S.) 
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FEDERAL TAX CALENDAR 


Nonresident foreign corporation income 
tax return due for fiscal year ended 
April 30. Form 1120NB., 


Partnership return of income due for fiscal 
year ended July 31. Form 1065. 


Resident foreign corporations—returns due 
for fiscal year ended April 30, by gen- 
eral extension. Forms 1120 and 1121. 


Second quarterly income-excess profits tax 
payment due for fiscal year ended April 
30. Forms 1040, 1040A, 1041, 1120, 1120H, 
1120L, 1121. 


Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended January 31, 1942. Forms 1149B, 
1120H, 1120L, 1120NB. 


Stockbrokers’ monthly return of stamp ac- 
count due for September. Form 838. 
Third quarterly income-excess profits tax 

payment due for fiscal year ended Jan- 


September, 1942 


Oct. 31— 


Admissions, dues and safety deposit box 
rentals tax due for September. Form 725 


Excise taxes on gasoline, lubricating oils, 
and matches, due for September. Form 


726. 


Excise taxes on sales by manufacturers, 
producers, or importers due for Septom- 
ber. Form 728. 


Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due 
for September. Form 727. 


Processing taxes on certain vegetable oils 
due for September. Form 932. 

Retail dealers’ excise tax and returns due 
for September on jewelry, furs and toilet 
preparations, Form 728a. 





















































































































































































for fiscal year ended April 30. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended April 30. Forms 
1040NB, 1040NB-a. 


Oct. 20— 


Form 1012, 


State 


Arizona (1st Sp.) 
California (2d Sp.) 


Convened Adjourned 
Apr. 6 Apr. 25 
.Jan. 17 Jan. 18 


Kentucky ..Jan. 6 Mar. 3 
Kentucky (1st Sp.) .Mar. 5 Apr. 8 
Louisiana May 11 July 9 
Louisiana (Ist Sp.) Aug. 20 7 

Maine (lst Sp.) Jan. 12 Jan. 24 


Massachusetts (1st Sp.) 
Michigan (1st Sp.) 


.Jan. 26 Jan. 31 
Jan. 9 Jan. 27 





Cost-Plus Contracts 


Failing to secure Congressional legislation exempt- 
ing sales to national defense contractors from state 
taxation, the United States War Department is pro- 


“<é 


ceeding in its policy of issuing “directives” to na- 
tional defense contractors advising them of sales, 
gasoline and use tax liability for each state imposing 
such taxes. Each “directive” is an agreement between 
the particular state and the War Department, and 
acquiesced in by the United States Navy Department, 
advising contractors of their tax liability on purchases 
of materials and equipment under cost-plus and lump- 
sum contracts. 

At the present time such “directives” have been 
issued for the following states: Michigan, Mississippi, 
Missouri and Washington. While most of the sales 





uary 31, 1942. Forms 1040, 1040A, 1041, 
1120, 1120H, 1120L, 1121. ber. Form 1 (Sugar). 
Monthly information return of ownership 


certificates and income tax to be paid at 
source on bonds due for September. 


Calendar of 1942 Legislative Sessions 


Sugar (manufactured) tax due for Septem- 


Tax on bowling alleys, billiard and pool 
rooms and coin-operated amusement and 
gaming devices due for September, if 
liability incurred. Form 11B. 






State Convened Adjourned 
Michigan (2d Sp.) Feb. 9 Feb. 27 
Mississippi iguana Mar. 23 
New Jersey tees lle ES eae 
New York aa Apr. 24 
Pennsylvania (Ist Sp.)... Feb. 17 Apr. 10 
Rhode Island ........... Jan. 6 Apr. 30 
South Carolina .. Jan. 13 Mar. 14 
Virginia . ose Se, 3 Mar. 28 


and use tax states are continuing negotiations with 
the War Department, the following states have indi- 
cated that an agreement may soon be _ reached: 
California, Indiana, lowa, North Carolina, Utah, and 
West Virginia.—State Tax Review. 
* * * 
In individual income taxes paid to the Federal Gov- 
ernment in fiscal 1942 the following twelve states con- 
tributed the highest amounts: 


New York $635,509,347.26 Massachusetts .$126,044,305.03 
Illinois 284,014,280.16 Texas 104,044,151.20 
Pennsylvania .. 269,888,458.04 Maryland 103,611,754.29 
California 240,509,560.94 Connecticut 88,872,355.27 
Michigan 168,549,831.17 Missouri 61,555,409.44 
New Jersey 151,887,115.49 Indiana 60,924,379.96 


* * * 
Federal gasoline tax collections in calendar year 
1941 amounted to $371,136,000.—Tax Economics 
Bulletin. 
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cOURT* BOARD - DEPARTMENTAL 


Appellate and Lower Courts 


Capital Gains Taxable to Settlor—Rightto Withdraw 
Corpus.—Where the taxpayer, as settlor of a trust, had the 
right to withdraw annually up to $18,000 from the corpus of 
the trust, the court holds that under Sec. 167 (a) (2), 1934 
and 1936 Acts he is taxable for the capital gains realized 
by the trust in the years 1935 and 1936 in the amounts of 
$644 and $2,073 respectively, even though he did not make 
any withdrawals from the corpus in those years. Unless the 
Commissioner expressly waives certain sections of the Code, 
he is free to sustain his assessment upon any statutory ground 
which supports it. 

Affirming Board of Tax Appeals decision, 43 BTA 864, 
CCH Dec. 11,699, reported at 413 CCH {J 7299.—CCA-3, in 
Wiliam M. Irish v. Commissioner of Internal Revenue, No. 7945. 
42-2 ustc J 9577. 

Capital Stock Tax—Doing Business.—Taxpayer was a hold- 
ing company which had no investments in property other 
than in capital stock of its subsidiaries. It owned no office 
furniture, and used the same office space as its subsidiaries 
but paid no rent. It had no employees other than its officers. 
Its only income was from the receipt of dividends from the 
subsidiaries, which income was paid as dividends to its own 
stockholders after the deduction of expenses. The court holds 
that a bare holding company which does no more than hold 
meetings, vote its stock in subsidiary operating companies, 
and distributes dividends to its stockholders is not “carrying 
on or doing business” in such a way as to subject it to capital 
stock tax. The maintenance of a listing of the taxpayer’s 
stock on the New York Stock Exchange, plus two isolated 
sales of Treasury stock and identical officers and directors 
With its subsidiaries do not serve to change the situation. 

Reversing and remanding District Court decision, reported 
at 41-1 uste § 9478—CCA-2, in Continental Baking Corp. v. 
Joseph T. Higgins, U. S. Collector of Internal Revenue, Third 
Dist. of New York. 

Capital Stock Tax—Return Filed by Collector—Tax 
Claimed from Bankrupt’s Predecessor.—Where the time for 
fling a capital stock tax return has expired, the return filed 
by the deputy collector, in behalf of debtor who failed to file 
such a return, is binding and conclusive om the debtor and 
the value declared therein cannot be amended. . 

Claim for capital stock tax of bankrupt’s predecessor cor- 
poration, filed approximately a month after the approval of 
the plan of reorganization of bankrupt, was properly dis- 
allowed and expunged on the ground that it was not a tax 
claim but rather a debt based upon the assumption of the 
assets and liabilities of the predecessor corporation —DC, 


SD, NY, in In the Matter of Magazine Associates, Inc. No. 
13993, 42-2 ustce J 9574. 


Condemnation Award—Gain or Loss—Declared-value Ex- 
cess Profits Tax—Scope.—Taxpayer owned a_ warehouse 
which was condemned and taken over by the City of New 
York. One of taxpayer’s stockholders purchased a new ware- 
house and subsequently conveyed it to the G Company, a 
corporation organized to take title to the new warehouse. 
Taxpayer advanced money from time to time to pay for the 
new warehouse, but never held any stock therein nor con- 
trolled that corporation. The court holds that taxpayer can- 
not disregard the separate entity of the new corporation in 
order to come within the exception of Sec. 112 (f), 1936 Act, 
which requires a tracing of the proceeds of an award into the 
purchase of similar property. 

Taxpayer claimed that it was not doing business in 1936 
and was not subject to a declared value excess profits tax 
for that year. It appeared that taxpayer had received a 
condemnation award in 1936 and made payments in reim- 
bursement of funds paid out in its behalf, as well as payments 
of attorneys’ and professional fees. The court holds that 
taxpayer failed to sustain the burden of proving that the Com- 
missioner erred in his determination that it was engaged in 
business in 1936. 

Affirming decision of Board of Tax Appeals, 43 BTA 759, 
CCH Dec. 11,674, reported at 413 CCH § 7274.—CCA-2, in 
Vim Securities Corp. v. Commissioner of Internal Revenue. 
No. 70. 42-2 ustc § 9602. 

Deductions and Credits—When Taken—Processing Tax 
Refunded to Customers.—Taxpayer collected AAA processing 
taxes from its customers in 1935 and deposited its collections 
with the court pending a determination of an action testing 
the validity of the tax, which sums taxpayer deducted in its 
1935 income tax return. Taxpayer refunded a portion of the 
processing tax to its customers in 1937 after the tax was 
declared illegal. Commissioner sought to charge taxpayer 
with the entire amount collected in 1935 on its 1935 return, 
but refused to permit it to deduct in 1935 the amounts re- 
funded in 1937 as a set-off and contended that those deductions 
might be made in 1937. The court holds that the reimburse- 
ments by taxpayer to its customers were an intimate part 
of a definite transaction affecting taxpayer’s net income for 
1935 and that the reduction for the reimbursements in 1937 
must be allowed for 1935 if the deduction of the taxes col- 
lected in 1935 is to be disallowed, in order that ‘taxpayer’s 
1935 net income will not be improperly increased. One dissent. 

Affirming decision of Board of Tax Appeals, 44 BTA 763, 
CCH Dec. 11,860, reported at 413 CCH { 7460.—CCA-8, in 
Guy T. Helvering, Commissioner of Internal Revenue v. Cannon 
Valley Milling Co. No. 12,206. 42-2 ustc J 9603. 


Depreciation and Depletion—Basis—Interest in Net Profits. 
—In action to recover income taxes paid by taxpayer under 
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MEM O to reserve now 


your copies of the 


Robert H. Montgomery 


FEDERAL TAX 
MANUALS 1942-43 


ty he released as soon as passage of the new tax law in its 
final form permits, in ample time for your work on returns, 








. vill be three 1942-43 volumes, each selt- 


contained, dealing respectively with: 


1. Income and Deductions of Corporations 
taxable and exempt income; determination of the net 
income subject to tax; 


2. Excess Profits and Other Taxes on Corporations 


federal taxes on the income, or affecting the income, of 
corporations; the credits that can be claimed against such 
taxes; the methods of collection and payment; 


(—these two presenting the full range of the Mont- 
yomery tax manual information for corporations) 
. rg.’ al ry * 
3. Taxes on Estates, Trusts, and Gifts 
the estate tax, the gift tax, and the income tax as 
affecting estates and trusts. 


ae 2/st Issue 





















Organized for this year’s special and 
unusually difficult conditions, these 
new 1942-43 manuals are a unique 
presentation, unsurpassed for com- 
pleteness, convenience, and authority 
in getting at what to do in practical 
tax situations. With the critical new 
tax problems now in view, you will 
find them of the highest importance. 


of the Montgomery 


TAX MANUALS 


THE BOOKS THAT HE' PYOU MAKE YOUR 
FINA*, JUDGMENTS IN TAX QUESTIONS 


\ TORE than ever, in this war year, tax 

work is a matter, not of formula or 
rule, but of right judgment, considering 
everything. That is where the Mont- 
gomery manuals cffer you guidance that 
is their own distine'ive feature. 


Place your advance 
order now, to receive 
manuals at earliest pos- 
sible moment. 


In using them, you profit by svecialized 
professional experience with tax laws over 
a period of many years; intimate knowl- 

dge of how different courses work out in 

ac‘ice; eross-currents, interpretations, 
and conclusions from countless cases 
where the author and the legal and ac- 
counting experts associated with him 
have had to shoulder the responsibility 
ef taking and justifying a position. 

All through tax work there are traps 
and pitfalls. The kind of experience these 
books bring you has helped thousands of 
users to avoid them. 


SPECIAL ADVANCE INFORMA- 
TION: Right after the law is 
passed, purchasers of Montgomery 
Tax Books will receive, at no ex- 
tra cost, “Notes on the 1942 
Revenue Act,” an expert analysis 
of the bearing of new provisions on 
corporate and fiduciary taxpayers, 
including significant changes in pro- 
cedure, precautionary action indi- 
cated, and the new rates. 


m"USE THIS ADVANCE™" “| 
ORDER FORM 


Wh ~ . 
| The Ronald Press Company, Publishers | 
l 15 East 26th Street, New York, N. Y. 
Place on file our order for the Montgomery Federal Tax | 
Vanuals 1942-43 checked below, dealing with: 
| Income and Deductions of Corporations | 
Excess Profits and Other Federal Taxes on Corporations 
| Taxes on Estates, Trusts, and Gifts | 
We are to receive without additional charge, as soon as law 1s 
| passed, your analysis “Notes on the 1942 Revenue Act.” It 1s l 
understood that full details of manuals, including prices, will be 
sent us before publication, and that this order is subject to our 
| ipproval of these specifications. 
Company or Firm Name | 
M664 
By (your name) 
| Business Address | 
| City State | 
—_— ”_—_-__ — —_—_— —_—_ —_—_ — — _—_— — inne — — 
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deficiency assessments for the years 1935, 1936 and 1937 
arising out of refusal to allow depletion deductions of 27/, 
per cent under Sec. 114 (b) (3), 1934 and 1936 Acts, on 
account of taxpayer’s interest in certain leases for the develop- 
ment of oil and gas properties, the court holds that taxpayer 
acquired no interest in the leasehold estate of the premises 
under the mesne assignments to it, but only a 52/123ths 
interest in th of the net profits derived from the develop- 
ment and operation of said premises over and above the cost 
and expense of development and operation so that the in- 
come which taxpayer received under said assignments did 
not constitute gross income from the property within the 
meaning of Sec. 114 (b) (3), 1934 and 1936 Acts, so as ‘o 
entitle taxpayer to the depletion allowance provided for 
therein — DC, WD, Okla., in Grove Petroleum Co. v. H. C. 
Jones, Collector of Internal Revenue. Civil No. 626. 42-2 
uste § 9604. 

Distribution after Reduction of Capital—Where a large 
surplus of assets is created by a corporation as a result of 
write-downs in the stated amount of its capital stock and 
such surplus is distributed to stockholders as a dividend, that 
distribution is not income taxable to the stockholders under 
Sec. 115, 1934 Act, and the taxpayer, a stockholder, is entitled 
to a refund of taxes paid on such distribution. Loans made 
by a subsidiary to the corporation were loans and not <(ivi- 
dends, and consequently the surplus account of the corpora- 
tion was not enriched thereby. 

Affirming District Court decision reported at 41-2 Usre 
7 9569.—CCA-5, in W. E. Page, Jr., and the First National 
Bank of Atlanta, Exrs., Estate of W. E. Page, Deceased vz. 
Clarence Haverty et al., Exrs., Estate of J. J. Haverty, Deceased. 
No. 10162. 42-2 ustc § 9571. 


Gross Income—Corporation Dealing in Own Stock.—1 ax- 
payer acquired some of its own common stock (there being 
an issue of preferred outstanding) in 1932 from its stock- 
holders, and in 1933 and 1934 acquired more on the open 
market. A 50% stock dividend, in common stock on the out- 
standing common, was paid in 1934. Thereafter certain of the 
shares held by taxpayer were sold in 1934 and the balance in 
1936. Taxpayer reported the excess of the net sales price 
of the shares sold in 1936 over the cost in its income tax 
return for the year ending May 31, 1936, and is denied a 
refund of taxes based on that gain —DC, ED Mich., N. Div., 
in The Dow Chemical Co. v. Giles Kavanagh, Individually aid 
as Collector of Internal Revenue. Civil No. 164. 42-2 ustc 
9580. 


Insurance Company—Taxability—An insurance company 
engaged in writing separate contracts of life insurance and of 
health and accident insurance is not entitled to classification 
as a life insurance company, for income tax purposes, under 
Sec. 201 (a), 1934 and 1936 Acts, where the reserve funds 
held for the fulfillment of its life insurance contracts are 
less than the reserve funds maintained on its separate health 
and accident insurance contracts in accordance with common 
use and prudent practice in that field, even though no tecli- 
nical reserves may be required on such health and accident 
business as a matter of local law. 

Affirming Board of Tax Appeals decision, 44 BTA 978, 
CCH Dec. 11,887, reported at 413 CCH § 7487.—CCA-8, in 
National Protective Insurance Co. v. Commissioner of Internal 
Revenue. No. 12,216. 42-2 ustc § 9581. 


Personal Exemption—Head of Family.—Taxpayer, an un- 
married man, maintained a home for a semi-invalid sister and 
for another married sister and her aged husband on a farm 
owned by the taxpayer. Taxpayer was employed in Louisville 
and spent half of his time there, where he kept a hotel room, 
although he considered the farm to be his home. Taxpayer 
sought a personal exemption as head of a family and paid his 
1936, 1937 and 1938 taxes under protest, bringing this action 
thereon. The court holds that where the relationship, finan- 
cial dependency and support by the taxpayer actually exist, 
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the question of the necessity of living in separate homes is 
one that should be judged by the reasonable needs of the case 
rather than by an arbitrary rule and therefore the taxpayer 
is entitled to the exemption—DC, WD, Ky., in [William R. 
Miller v. Seldon R. Glen, Collector of Internal Revenue. No. 
294. 42-2 ustc J 9608. 


Personal Holding Company—Deductions—Reasonableness 
of Compensation.—Taxpayer, a corporation engaged in the 
purchase and sale of “automobile paper,” seeks to recover 
taxes, penalties and interest paid on alleged deficiency assess- 
ments based on the fact that taxpayer was alleged to be a 
personal holding company and had paid excessive salaries, 
taxpayer having deducted commission and brokerage paid to 
its president and general manager in addition to his flat salary 
as compensation for his services. The court holds that tax- 
payer is not a personal holding company because 80 per cent 
of its gross income for the taxable years was not derived 
irom interest or from any of the sources referred to in Sec. 
351, 1936 Act, and that payment by taxpayer of the commis- 
sion and brokerage was reasonable under the circumstances, 
so that taxpayer is entitled to the refund claimed.—DC, D. 
Ore., in Automobile Securities Co. v. J. W. Maloney, Individually 
and as Collector of Internal Revenue. Civil No. 489. 42-2 ustc 
£ 9601. 


Suit for Refund—Amended Complaint—Security Dealers— 
Loss Deduction.—Even though the claim for refund was not 
broad enough to raise the question whether or not securities 
involved were capital assets, amendment of the complaint to 
raise this question more specifically is permitted, since there 
was full discussion at the pre-trial hearing of taxpayer’s inten- 
tion to rely on the point that the securities sold at a loss were 
not capital assets. 

Stocks and bonds held by taxpayer in the taxable years 
were held primarily for sale to customers in the ordinary 
course of its trade or business, and not for investment or 
speculation. Hence, the capital loss limitations are not appli- 
cable to losses sustained in taxpayer’s transactions in stocks 
and bonds.—DC, D. Ore., in Chinook Investment Co. v. United 
States. Civil No. 854. 42-2 uste J 9575. 


Board of Tax Appeals 


Association v. Trust.—Taxpayer held legal title to an apart- 
ment building in trust for its individual owners who at all 
times retained the control and management of the premises 
acting through a real estate agent. Commissioner seeks to 
collect an income tax and an excess profits tax for 1927 on 
the ground that taxpayer is a taxable entity doing business 
under a specific name and constituting an association taxable 
as a corporation. The Board holds that there is no evidence 
of the creation of an organization with any resemblance to 
or characteristic of a corporation and that the operation of 
the property is by the individual owners acting through an 
agent, which operation does not constitute such owners an 
association.—Park Lane Apartments, Owners v. Commissioner, 
CCH Dec. 12,591-A; Docket 107816. Memorandum opinion. 


Improper Accumulation of Surplus.—Taxpayer is a corpo- 
ration engaged in the manufacture and sale of printing ink 
and related materials. During its existence it had grown 
tremendously and it had a large expansion program pending. 
Taxpayer had made a practice of paying for new plants and 
other expansion projects out of its earnings. It was also 
necessary for taxpayer to maintain a substantial amount of 
cash on hand because it maintained bank accounts in six 
cities to pay the expenses of its various offices and to pay 
for materials purchased. Taxpayer’s officers also deemed it 
Wise to keep a large part of taxpayer’s cash intact to enable 
it to weather the storm of war which at that time seemed 
imminent. Commissioner seeks to collect a deficiency in 
income taxes for 1938 and 1939 under Sec. 102 (c), 1938 Act, 
on the ground that earnings and profits were permitted to 
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STATE 
INCOME TAXES 


BY 
ROY G. BLAKEY AND VIOLET JOHNSON 
School of Business Former Statistician and 
Administration, research assistant, 
University of Minnesota Minnesota Tax Commission 


Here is a new study and comparative 
analysis on the upward trend of State taxa- 
tion on income. Authoritatively written to 
bring up-to-date the most important state 
legislative developments during the last 


30 years. 


The completely informative text is divided 
into well rounded topics on Definition of 
Income—Rates and E-xemptions—Special Tax 
Problems—.\dministration and Yields and 
Trends of Taxation with thoroughly explana- 
tory tables and charts. Taxmen and others with 
related interest in State income taxation will 
want and need this comprehensive volume. 


Write for your first edition copy today. 
156 pages, 6 x 9 inches, cloth bound 
Price $3 per copy. 
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accumulate in order to prevent imposition of surtax on tax- 
payer’s shareholders and that such accumulations were beyond 
the needs of the business. The Board holds that on the evi- 
dence the earnings and profits of the taxpayer were not 
permitted to accumulate during the taxable years beyond 
the needs of the business and that Sec. 102 (c), 1938 Act, 
is inapplicable-—Howard Flint Ink Co. v. Commissioner, CCH 
Dec. 12,591-B; Docket 108376. Memorandum opinion. 

Liquidation Distribution.—In a statutory “merger and con- 
solidation” of taxpayer and its subsidiary, taxpayer received 
all the assets of the subsidiary in exchange for all its stock 
and the assumption of the liabilities of the subsidiary, the 
stock in the latter being canceled. The Board holds that 
taxpayer was thus in receipt of a distribution in liquidation 
and was taxable under Sec. 115 (c), 1934 Act, since it was not 
relieved by any of the nonrecognition provisions of Sec. 112 of 
that Act.—Gutbro Holding Co. (Formerly Hutner Holding Co.) 
vw. Commissioner, CCH Dee. 12,591; Docket 106123. 47 BTA 
—, No. 55. 


Bureau of Internal Revenue 


Amounts Paid as Restitution for Prior Years’ Wage Defi- 
ciencies—Deductibility—Amounts paid under the Fair Labor 
Standards Act of 1938 (52 Stat., 1060) as restitution for defi- 
ciencies in wages for prior years should be accrued and 
deducted by employers who report income upon the accrual 
basis for the years in which the services were rendered. 
Employers who report income upon the cash receipts and 
disbursements basis should deduct such amounts for the year 
in which payment is made.—lT 3563, 1942-27-11141 (p. 3). 

China Trade Act Corporations—Credits Allowed.—In thie 
case of China Trade Act corporations, such special dividends 
as could have been distributed on or before March 15, 1942, 
out of the earnings of the year 1941 but for conditions pre- 
vailing in China since the close of 1941 will be recognized as a 
credit against net income for the year 1941, if distributed on 
or before September 15, 1942. Time for filing returns for 
1941 by China Trade Act corporations is extended to September 
15, 1942. IT 3553 (IRB 1942-21, 4) modified. —/T 3561, 1942- 
26-11133 (p. 2). 

Corporate Distributions —Payments made by the M Com- 
pany on its class A and class B debentures in accordance with 
the terms thereof do not constitute interest on indebtedness 
for federal income tax purposes. OD 1060 (CB 5, 193 (1921) ) 
revoked.—IT 3555, 1942-22-11112 (p. 8). 

Cuban Taxes—Credits—Analysis.—The taxes imposed by 
Articles III and V, chapter third, of Resolution-Law No. 1 
of the Republic of Cuba, promulgated December 31, 1941, 
effective January 1, 1942, are income taxes which may be 
taken as credits against the federal income tax under section 
131 of the Internal Revenue Code, as amended. 

If an employee of a domestic corporation which is carrying 
on business in Cuba derives no income from sources within 
Cuba, he is not entitled to a credit under section 131 of the 
Internal Revenue Code, as amended, for taxes paid by the 
withholding agent to the Cuban Government in accordance 
with Articles VIT and XX, chapter third, of Resolution-Law 
No. 1, supra. 

A taxpayer who, because of the limitations contained in 
section 131 (b) of the Internal Revenue Code, as amended, is 
unable to obtain credit for the above-mentioned Cuban taxes 
is entitled to deduct the amount of such taxes from gross 
income under section 23 (c) of the Code and section 19.23 (c)-1 
of Regulations 103.—IJT 3565, 1942-30-11158 (p. 2). 

Excess Profits Tax—Inadmissible Assets.—The certificate 
of membership in the M Chamber of Commerce owned by 
the N Company constitutes an inadmissible asset within the 
purview of section 720 of the Internal Revenue Code for fed- 
eral excess profits tax purposes.—IT 3560, 1942-25-11130 (p. 3). 

Excess Profits Tax—Inadmissible Assets—Reduction of 
Average Invested Capital—In computing its excess profits 
tax credit under the invested capital method (section 714 of 
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the Internal Revenue Code) the M Company, in its excess 
profits tax return for the year 1940, elected, in accordance 
with section 720 (d) of the Code, to increase its normal-tax net 
income for that year by an amount equal to the amount of 
the interest on all Government obligations held during the 
taxable year which are described in section 22 (b) 4 of the 
Code, any part of the interest from which is excludible from 
gross income or allowable as a credit against net income, 
Held, such election is binding on the M Company so that it 
may not be permitted to change the election after the expi- 
ration of the time within which it was required to file an 
excess profits tax return for the taxable year, even though 
the election was to its disadvantage.—IT 3566, 1942-30-11159 
(p. 4). 

Foreign Ships—Earnings—Exclusion from Gross Income.— 
Panama still satisfies the equivalent exemption provisions of 
sections 212 (b) and 231 (d) of the Internal Revenue Code, in 
view of resolution No. 230 of the Ministry of the Treasury 
and Finance of Panama dated March 12, 1942.—IT 3559, 
1942-25-11129 (p. 2). 

Interest on U. S. Obligations.—Although interest on postal 
savings deposits made on or after March 1, 1941, will bear 
no exemption from federal taxation by virtue of the Public 
Debt Act of 1941 (55 Stat., 7) and section 19.22 (b) (4)-4 
of Regulations 103, as amended by Treasury Decision 5040 
(CB 1941-1, 195), the interest on postal savings deposits 
which were made prior to March 1, 1941, will continue to be 
exempt from federal income taxes under section 22 (b) (4) (C) 
of the Internal Revenue Code, even though new certificates 
are issued therefor on or after that date upon withdrawals 
of accrued interest or a portion of the principal.—IlT 3562, 
1942-27-11140 (p. 2). 

Losses by Individuals.—A single premium refund annuity 
policy provides that the annuitant shall receive a_ stated 
monthly annuity for life and guarantees that, in the event of 
his death prior to recovery of the consideration paid, pay- 
ments to named beneficiaries will be made until the purchase 
price is recovered. The policy provides further that in the 
event the annuitant surrenders the contract during his lifetime 
for its cash value before the payments received equal the 
consideration paid, he will receive the commuted value of 
the remaining payments necessary to equal the consideration, 
discounted at 3% per cent compound interest. 

Held, where, after the annuitant had held the policy for 
more than 24 months, he surrendered it for a cash settlement, 
he sustained an ordinary loss (not a loss from the sale or 
exchange of a capital asset) consisting of the excess of the 
premium paid over the aggregate of the sums received from 
the company which issued the policy —IJ7 3567, 1942-31-11163 
(p: 2). 

Oil and Gas Wells—Business Expense Deduction.—|ntan- 
gible drilling and development costs incurred by oil and gas 
operators may be deducted as business expenses under the 
option granted by section 19.23 (m)-16 (a) 1 of Regulations 
103 and corresponding provisions of prior regulations irre- 
spective of the legal relationship between the taxpayer and 
the driller, i. e., whether that of independent contractor or 
employer-employee. 

GCM 23034 (IRB 1942-1, 6) revoked.—GCM 23243, 1942-22- 
11109 (p. 2). 

Reinvestment of Involuntary Conversion Proceeds—Gain or 
Loss.—The confiscation by a state of dairy cattle raised by A, 
the taxpayer, because of their reaction to a disease test, and 
the purchase by him of similar cattl@ to replace them constt- 
tutes an involuntary conversion of property under the pro- 
visions of section 112 (f) of the Internal Revenue Code on 
which no gain or loss is recognized, provided the money 
received for the confiscated cattle can be definitely traced as 
having been expended forthwith in the purchase of similaf 
cattle. Where the amount paid for the cattle purchased to 
replace those confiscated is greater than the amount received 
from the state, the basis for gain or loss of the former is the 
difference between the amount paid for them and the amount 
received from the state—IJT 3554, 1942-22-11110 (p. 3). 
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